282

ISSN 2072-2427 YronosHo-ucnonHutensHoe npaso. 2018. T. 13(1—4), Ne 3
TEOPUA YTOJTIOBHO-UCTONHNTEJIBHOIO MNMPABA

YK 343.8

NETP MUXANNOBWUY MATIUH,

KaHOuaaT IoPUANYECKUX HayK, AOLEHT,
OOUEHT kadeapbl YroNoBHOro npouecca,
KyBaHckunii rocyqapCTBEHHbIN arpapHbIn yHUBEPCUTET,
r. KpacHogap, Poccuinckas ®egepauuns,
e-mail: malin.peter@yandex.ru

OB JNEMEHTAX (MOACUCTEMAX)
NMPOMrPECCUBHbLIX CUCTEM UCMNOJIHEHUA
U OTEbIBAHUA YIONOBHbIX HAKA3AHUNA

N MEP YITOJIOBHO-INMPABOBOI'O XAPAKTEPA

Onsa umTupoBaHua

ManuH, . M. O6 anemeHTax (nogcuctemax) NPOrpecCUBHbIX CUCTEM UCMOSTHEHNS 1 OT-
OblBaHMS YronoBHbIX HaKasaHW U Mep YroroBHO-NpaBoBoro xapaktepa / . M. ManuH //
YronoBHo-ncnonHutensHoe npaeo. — 2018. — T. 13(1-4), Ne 3. — C. 282-288.

AHHOTauumA. Vicxoas n3 o6LLEero onpefeneHusi CUCTEMbI Kak COBOKYMHOCTM 3rie-
MEHTOB, HAXOASALMXCS BO B3aUMHbIX OTHOLLEHMSIX U CBA3SIX CO Cpeaol, 06pasytoLmx
onpefeneHHyo LeNoCTHOCTb, EAUHCTBO, 060CHOBLIBAETCS HANMUUME B NMPOrPECCUBHbIX
cucTeMax UCMOMHEHUS N OTObIBaHUS YTONMOBHbIX HAKa3aHWi 1 Mep YrornoBHO-MPaBOBOrO
XapakTepa 31IEMEHTOB UMM CBOEro poAa WHAUBUAYaNbHbLIX MPOrPeCCUBHbLIX CUCTEM
NpaBoOBbLIX UHCTUTYTOB, 06NajatLLMX CTAaAURHOCTBIO M MHAMBUAYaNbHLIM MaTepUarbHo-
MpaBoOBLIM M NPOLECCyanbHbIM COAEPXXaHUEM.

B knaccuyeckoM NoHMMaHUW K 3rieMeHTaM NporpecCcUBHOM CUCTEMbI UCTOSNTHEHUS 1
0TGbIBaHWS Haka3aHWN y4eHble OTHOCST: 1) UHCTUTYT U3MEHEHNS YCIOBUIA COAEPKAHUS
OCY>X[,€HHbIX B OHOM ¥ TOM K€ UCMPaBUTENBHOM YUPEXAEHUN KaK B CTOPOHY yryulle-
HWSI, TaK M B CTOPOHY yXYALEHUS; 2) U3MEHEHUWE BUAA UCMPaBUTENBHOIO YUYpexaeHns
Kak B CTOPOHY ocrnabneHusi Buaa pexuma, Tak v B CTOPOHY yCUneHUs; 3) 3amMeHa 04HOro
YrorioBHOrO Haka3aHWusi ApyruM B MPOLECCEe ero UCMOMHEHNS; 4) YCNOBHO-AOCPOYHOE
0CBOBOXAEHME OT OTObIBAHWS HAaKasaHus.

HasBaHHble aneMeHTbl B @aBTOPCKOW MHTEPNpeTaunm — 3To NOACUCTEMbI MPOrpec-
CUBHOW CUCTEMbI NMULIEHUS cBOGOALI HA ONpeaerneHHblii cpok. Kaxablii anemeHT —
9TO CBOErO pofa MpPOrpeccuMBHas CUCTEMA B MUHMATIOpPE, NPUCYLLast KOHKPETHOMY
NpaBoBOMY UHCTUTYTY. 3aMeHa OQHOro anemMeHTa (MoACUCTEMEI) Ha [PYron 3NEMEHT
(nogcucTemy) B KOHKPETHOW NMPOrPECCUBHON CUCTEME MOXET ObITb CBSI3aHa C OLLEHKOW
noBeAeHNs N1ua, Ha KOTOPOro HanpaBfeHo AeNCTBINE TOTO reMeHTa (MOACUCTEMDI),
rOe OH HaxoauTcs.

Mozenb NporpeccuBHON CUCTEMbI MPaBOBOIO MHCTUTYTa MOXET BKINoYaTh B cebs
cobCTBEHHbIE 3reMEHTHI (MOACUCTEMBI), XapaKTEPU3YIOLLMECS HOUBMAYANbHBIM MaTe-
pvanbHO-NPaBoOBLIM U NpoLieccyarnbHbIM COAEPXXaHMEM B BUAE OCHOBAHMI 1 YCIIOBUN
€€e NPUMEHEHUSI; MPoLeYypbl €€ MPUMEHEHUSI; CPOKA €€ UCMONHEHUS U OTObIBAHUS; MO-
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psifika ee UCNOMHEHUS U OTObIBAHMS; OTMEHbLI €€ UCMOSTHEHUS U OTObIBAHUS; NPaBOBOro
MOMNOXEHWs NL, y4acTBYOLUX B NpoLieaype ee NPUMEHEHUS N UCTNIONHEHWS (CYA, MPOKY-
pop, aoMUHUCTPaLMS YUPEXOEHUS, OpraHa, UCMOMHSIOLLEro YroNoBHOE Haka3aHue unu
Mepy YrorioBHO-NPaBOBOro XxapakTepa, — CybbekTbl COOTBETCTBYOLLEN NOACUCTEMBI), B
TOM Yuncne nux geaTenbHOCTU (Hanpumep, yronoBHO-UCMONHUTENbHON AeATENBHOCTN);
NpaBOBOro NONOXEHUS NAL, Y4aCTBYOLLMX B Npoueaype ee NpUMMeHeHns 1 0TObIBaHuUS
(YCNOBHO OCY>XOEHHbIN; OCYXAEHHbIV; NMLO, YCIOBHO-AOCPOYHO OCBOBOXAEHHOE OT
0TObIBaHUS Haka3aHus, — 06bEKTbI COOTBETCTBYIOLLLEN MOACUCTEMBI) U T. .

B pamkax nporpeccrmBHOM CUCTEMbI MPABOBOro MHCTUTYTa MMEKT NPaBo Ha cyLe-
CTBOBaHWe OTAeNbHbIE CUCTEMBI, yNyyllaowme Nnnbo yxyglawlme npaBoBoe nomno-
XeHue obbekTa (cuctembl).

lMporpeccuBHbIE CUCTEMBI NMPABOBbLIX MHCTUTYTOB B3aUMOCBSA3aHbl Mexay cobon u
noaymHeHbl rnobanbHON nporpeccmBHon cucteme. Hanpumep, cMctembl MU3MeHEHNS
YCMNOBUIN COAEPXaHUA U U3MEHEHUS BUOA UCMPaBUTENbHOMO yupexaeHns B3auMHO
OONOSHSAOT Apyr Apyra n HEOTAENNUMbI OT NPOrPECCUBHON CUCTEMbI UCNOSTHEHUS U OT-
ObiBaHNA nuweHns ceoboabl Ha onpeaeneHHbI CPOoK.

Mpn nccnepoBaHMm NPOrpeCcCUBHON CUCTEMbI YCITOBHOIO OCYXAEHMWS YCTAHOBIIEHO,
YTO OTMEHA YCMOBHOIO OCYXAEeHUS BBMAY HeCOBM0AEHNSA YCNOBUIN C HanpasrieHnem
OCY>X[EHHOro B UCnpaBuTENbHOE YUpexXaeHue siBngeTcs nepexoaHon cuctemon. lMNe-
pexoHas NporpeccmBHasi cMcTeMa («<MexcucTteMHasa» cMcTemMa) kak Moaenb nepexo-
4a OT UCMOMNHEeHNS 1 0TObIBaHNA OAHOW MepPbl YTONOBHOM OTBETCTBEHHOCTU K APYron
OTHOCUTCS KaK K CUCTEME YCINOBHOIO OCYXAEHUS, TaK U K CUCTEME NnuLLeHns ceoboabl
Ha onpefeneHHbIN cpok. Ha Haww B3rnsag, noBefeHne oCyXXAeHHOro, npeaLllecTByo-
LLlee ero nepeBoy B UCNPaBUTENbHOE yUpexaeHune, JOMKHO YUYUTbIBATbCS B 3aKOHE.
[na aToro B Hopmax YronoBHO-UCNONMHUTENLHOIO Kogekca Poccunckon Gegepauymn
HeobxoAMMO 3aKkpenuTb 0Cobyt MoAenb NPOrpPeCCUBHON CUCTEMbI UBMEHEHUS YC-
NOBUI coAepXaHUs, BKNOYalLLyto B cebst aneMeHTbl JONONHUTENbHbIX UCMbITaHWU
ONS OCYXAEHHbIX, NpeHebperwmnx gosepnemM npaBonpuMeHuTens.

Takum o6pa3om, NPOrpeccuBHbIE CUCTEMbI UCMONHEHUS N OTObIBAHUS YroNOBHbIX
HakasaHWi 1 Mep YyronoBHO-NPaBOBOro xapakTepa obriagatoT COBOKYMNHOCTbO NpUHaa-
nexawmx UM HANBMAYanbHbIX NPOrpeCCUBHbLIX CUCTEM MPaBOBbIX UHCTUTYTOB, B3au-
MOCBSI3aHHbIX MexXy COOO0M, XapaKTepU3yLLMXCA CTaANNHOCTbIO U UHAUBUAYANbHbIM
MaTepuanbHO-NPaBOBbLIM U NpoLeccyarnbHbIM cogepxaHueM. Npu nx npuMmeHeHumn
(B LENAX CTUMYNMPOBaHWS NPaBOMOCHAYLUHOINO NOBEAEHNS, COLMaribHOr0 BOCCTAHOB-
NEeHUs NINYHOCTU U NpeaynpexaeHns CoBepLUIEeHNS NPaBoHapyLLUEHWUIA N NPEeCTYNNeHN
NMOCTaHOBKa Lienen MOXeT KOppekTUPOBaTbCH) U3MeHsieTes (ynyJllaeTcs nmbo yxyaLa-
eTC4) NpaBoOBOE NonoxeHne obbekTa cucTeMbl (YCITIOBHO OCY>XAEHHOTO; OCYXAEHHOrO;
nuua, yCrioBHO-A0CPOYHO OCBOBOXAEHHOrO OT OTObIBaHMSA HaKa3aHus).

KnioueBble cnoBa: anemMeHT, cuctema, nporpeccmBHaa cuctema, ctagum, ncnori-
HeHne, oTObIBaHME, coaepxaHue, yronoBHoe Haka3aHue, Mepbl yroyfiloBHO-npaBoBOro
XapakTtepa, nuiieHune csobopabl, YCIOBHO Ocy)KD,eHHbIIZ, Ocy)K/J,eHHbIIZ, npaBoBOE MNo-
JTOXeHune, yrorioBHO-UCNnosrHNUTerNbHOE npaso.

TeopeTvlquKaﬂ Mopernb, nMerLllaa Ha3dBaHne «nporpeccnBHasa cuctema UCnoJiHeHnA mn
oTbbIBaHMSA YronoBHbIX HakasaHumy, COOEePXNT B CBOEM NOHATUNHOM annaparte CrioBoO «Cu-
cTeMa», YTO AaeT NoBo4 K ee N3YyHEeHUIo C nosuymmn TEOPUN CUCTEM.
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Mpu n3yyeHnn gaHHoro Bonpoca bygem ncnonb3oBaTth obLuee onpegeneHne cMCTeMbl Kak
COBOKYMHOCTW 3NIEMEHTOB, HAaXOASLMNXCH BO B3aUMHbIX OTHOLUEHUSIX U CBA3SIX CO Cpeaown,
obpasyowunx onpegeneHHyro LenocTHOCTb, eAMHCTBO. [1pu aTom nobas cuctema coctonTt
N3 HECKOMbKMX ypOBHeN noacuctem [8, c. 62].

B knaccuyeckoM NOHMMaHWW K 3nemMeHTam NporpecCuBHON CUCTEMbI UCMOSTHEHUSA U OT-
OblBaHMSA Haka3aHWN y4yeHble OTHOCAT: 1) MHCTUTYT M3MEHEHUS YCITOBUIN CoAep>KaHUsA OCy-
XOEHHbIX B O4HOM 1 TOM X€ UCMNPaBUTENbHOM YUYpEXEeHUM KaK B CTOPOHY YNyylleHus:, TakK
1 B CTOPOHY YXyALEHUs; 2) UIAMEHEHME BUAA UCMIPABUTENbHOMO YYPEXOEHUSA Kak B CTOPOHY
ocnabrneHus Buaa pexuma, Tak u B CTOPOHY ycurneHus; 3) 3aameHa O4HOro yrorioBHOIo Haka-
3aHVg OpYyruM B MpoLiecce ero UCNosiHeHus; 4) yCrnoBHO-4OCPOYHOE OCBOBOXAEHME OT OT-
ObiBaHuUsA HakasaHus [4, c. 209].

BbileHasBaHHbIe aNeMeHTbl B Halen nHTepnpetaumMm — 310 NOACUCTEMbI NPOrpeccuB-
HOWM cUCTeMbl nuweHns cBobobl Ha onpeferneHHbIn cpok. Kaxabli arieMeHT — 3TO CBOEro
poa nporpeccrBHas cucteMa B MUHUaTIoOpe, NpucyLlas KOHKPETHOMY NPaBoOBOMY MHCTUTYTY
(banee — anemMeHT, NnogcMcTema, NporpeccnBHas cuctema). 3ameHa O4HOro aneMeHTa (noa-
CUCTeMbl) Ha APYron anemeHT (MOACUCTEMY) B KOHKPETHOW MPOrpeCCMBHON CUCTEME MOXET
ObITb CBA3aHa C OLEHKOM NOBeAEHUs nuua, Ha KOTOPOro HanpasneHo AeNCcTBMe TOro ane-
MeHTa (MoACUCTEMbI), FAe OH HAaXOAMUTCS.

Mogenb NporpeccnBHON CUCTEMbI NPaBOBOIO MHCTUTYTa MOXeT BKItoyaTb B cebsi cob-
CTBEHHbIE 31IEMEHTbI (NOACUCTEMBI), XapakTepusyLmecs MHANBMAYyarnbHbIM MaTepuanbHo-
NpaBOBbIM 1 NpOLecCcyanbHbIM COAepPXaHUEM B BUAE OCHOBaHWUIN U YCINOBUI €€ NPUMEHEHUS;
npouenypbl ee NPMMEHEHUS; CpoKa ee UCMOMNHEHUs 1 oTObIBaHUSA; nopsagka ee UCNOMNHEHUs
1 OTObIBaHUSA; OTMEHbI €€ UCNOSTHEHUS 1 OTObIBAHNS; MPaBOBOro NOMOXEHUs 1L, y4acTBy-
IowmMx B npoueaype ee NpUMeHeHUs n UCnonHeHus (cyd, NpoKypop, agMUHUCTpaums yd-
pexaeHus, opraHa, UCMNONHALWEro yronoBHOe HakasaHue unu mMepy yroroBHO-NPaBoOBOro
xapaktepa, — CybbeKTbl COOTBETCTBYIOLLEN NOACUCTEMbI), B TOM YUCIE UX AEATENbHOCTU
(Hanpumep, yronoBHo-ucnonHuTenbHon gearensHocTtu [10, c. 39—43]); npaBoBOro nonoxe-
HUA YL, y4acTBYIOLWMX B NpoLeaype ee NpUMeHeHNst U 0TObIBaHNS (YCIOBHO OCYXAEHHbIN;
OCYXOEHHbIN; N1LO, YCNOBHO-AOCPOYHO OCBOBOXAEHHOE OT OTObIBAHMSA HakasaHus, — 06b-
€KTbl COOTBETCTBYIOLLEN NOACUCTEMBI) U T. M.

Kpome Toro, B pamkax nporpeccmMBHON CUCTEMbI MPABOBOro MHCTUTYTa MMEIOT NPaBo Ha
CylLlecTBOBaHMe OTAEeNbHbIE CUCTEMBI, yrydliatowme nbo yxyaLwatoLine npaBoBoe Mnoso-
XeHue obbekTa (cnuctembl).

Ecnun, Hanpumep, ocyxaeHHbIN bbin nepesBefeH B CUCTEMY, YXYALLAIOLLYIO ero NpaBoBOe
NnonoXeHue, TO B paMKax 3TOM CUCTEMbI AOMKEH BbITb MEXaHN3M, yny4LUatoLLmiA ero npaBoBoe
NoNoXeHne B 3aBMCUMOCTU OT €ro noBeAeHus. VIHbIMK crioBamu, €CNu OCYXOEHHbIN Haxo-
ANTCS Ha HU3LWEN CTYNEHU CUCTEMBI, 3TO HE 3HAYUT, YTO OH «M3rON», YTO Y HErO HET LIaHCOB
NposiBUTbL ceBs C MOMNOXUTENbHON CTOPOHLI. 3akpenrieHne B 3aKOHEe CUCTEM, yXyALlatoLwmnx
npaBoBOE NOSIOXEHNE OCYXAEHHbIX, CO3aaeT npodunakTudeckui (npegynpeauTensHblii) 1
CTUMYNUPYIOLLNIA 3D EKT CaMO NPOrpeCCUBHON CUCTEMBI.

WTak, nporpeccrBHble CUCTEMbI NPABOBbIX UHCTUTYTOB B3aUMOCBSA3aHbl Mexay cobon un
noa4vMHeHbl rnobansHoON NporpeccuBHoOn cucteme. Hanpumep, cucTemMbl UISMEHEHUS YCIO-
BU codepXaHust N USMEHEHUS BMAA UCMPaBUTENBHOIO yYpeXAeHNs B3auMHO OMNOMHAT
ApYr opyra v HeoTAenMbl OT NMPOrPEeCCUMBHON CUCTEMbI UCMIONHEHUS 1 OTObIBAHUSA NULLEHUSA
cBobobl Ha onpeaeneHHbIN CPoK.

lMonbiTaemcs npoaHanuaMpoBaTb HEKOTOPbIE U3 3aTPOHYThIX Bbllle 3f1EMEHTOB (MOACU-
CTEM) MPOrPECCUBHON CUCTEMbI UCMIOMHEHUSA 1 OTObIBAHUSA NULLIEHNSA cBOBOAbLI HA onpeaerneH-
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HbI CPOK. HauHeM ¢ NporpeccuBHON CUCTEMbI UHCTUTYTa N3MEHEHUS YCITOBUI COOepXaHNS
OCYX[EHHbIX B OOHOM 1 TOM Xe UCNpaBUTENbHOM yupexaeHun. [laHHasa cuctema BknovaeT
B cebs COGCTBEHHbIE NOACUCTEMbI — CUCTEMBI MEPEBOAOB OCYXAEHHbLIX U3 OOHUX YCIOBUI
0TObIBaHUS HakasaHusa B apyrue (ynydwatuime nubo yxyalawlline npaBoBoe NofioXeHne
OCYXAEHHbIX — CT. 122, 124, 127, 130 n 132 YUK P®). OcobeHHOCTM NpaBOBOro perynmposa-
HUSA U PYHKLNOHUPOBAHMWS AaHHbIX CUCTEM 3aBUCST OT BUa UCNPABUTENBHOMO YUpeXaAeH s,
B CBSI31 C YEM KOJTIMYECTBO 3TUX CUCTEM SIBMNAETCA 3HAYNTENbHbLIM.

B moagenu cuctembl nepeBoa OCyXAEHHOro U3 OQHUX YCIOBWUA B ApyrMe Hac 3auHTepe-
COBanu YeTbIpe NoACUCTEMbI, 3aTparnBatoLLme BONPOChl UCNOMHEHUS U OTObIBAHUS NNLLEHUS
cBoboapl B ucnpasutensHo konoHum (MK) obero pexuma (c1. 120 YUK PO): nepsas —cucTte-
Ma nepeBoa U3 obrervyeHHbIX YCrioBuii 0TObIBaHUSA Haka3aHus B OBblYHbIE; BTOpasi — CUCTe-
Ma nepeBoja 13 0bneryeHHbIX ycrnoBun oTobiBaHUS Haka3aHWs B CTPOrue; TpeTbs — cuctema
NOBTOPHOrO NepeBoa 13 CTPOrMx yCrnoBuin 0TObIBaHMSA HakazaHns B ObblYHbIE; YeTBepTas —
cuctema noBTOPHOro NepeBoa M3 00bIYHbBIX YCNOBUIA OTObIBaHUS Haka3aHNs B 00neryeHHble.

Mpy NnpyMeHeHn NepBOr CUCTEMbI OCYXXAEHHbIN, OTObIBAOLLNA Haka3aHne B obneryeH-
HbIX YCNOBUAX, MPU3HAHHbIV 3MTOCTHBIM HapyLLUMTENeM YCTaHOBMEHHOMo Nopsiaka oTbbiBaHNS
HakasaHus, MoXeT OblTb NepeBefieH B 06bIYHbIE YCNOBUA OTObIBAHUSA HaKa3aHWs; Npu npu-
MEHEHUN BTOPOWN — OCYXAEHHbIN, OTObIBaIOLWMI Haka3daHne B 0bneryeHHbIX ycnoBusx, npu-
3HaHHbIN 3NOCTHBIM HapyLLUMTENeM YCTaHOBMEHHOMO NopsiAka OTObIBAHNSA HaKka3aHUs, MOXeT
OblTb NepeBefeH B CTporne ycrnoBsus oTbbiBaHUSA HakaszaHud; Npy NPUMEHEHUN TpeTben —
OCYXAEHHbI MOXET OblTb BO3BpALLEH M3 CTPOrMX YCNOBUA B OBbIYHbIE; MPU NPUMEHEHNN
YeTBEPTON — OCYXXAEHHbIN MOXET OblTb BO3BpaLLEeH U3 00bIYHbIX YCIIOBUI B 0BneryeHHble.

CKBO3b NpM3My NPeanoXeHHOro HaMu «MPaBOBOro COAEPXKaHUA» N «4POBNEeHUs» cucTem
Ha noacucTeMbl Mbl OOHapPYXuUnu, 4To B cooTBeTCTBUM C Y. 4 cT. 120 YUK P® gonyckaetcsa
NPUMeEHeHNe pasHbIX CUCTEM MO OAHOMY M TOMY XXe OCHOBAHWUIO (MPU3HaAHUE OCY>XOEeHHOro
3M0CTHbBIM HapyLUUTENEM YCTaHOBIIEHHOIO Nopsaaka OoTObIBAHUS HaKa3aHWs) — CUCTEMBbI Mne-
peBoaa 13 obrieryeHHbIX B CTPOrue yCroBusi U CUCTEMbI NepeBoa U3 06rneryeHHbIX B 06bIY-
Hble ycnosus. [NogobHble NnpeanncaHns n3HadyarnbHO UCKaXakoT OCHOBbI MPOrPeCCUBHOM CU-
cTembl. Kak npeactaBngeTcs, B JaHHOM Cryyae nepeBoj OCYXAEHHOro B CTpOrve ycnosus
OOSKeH ObITb NogKpensieH A0ONONHUTENBHBIMU KPUTEPUSMU, XapaKkTePU3YOLLMMN NOBEAEHNE
OCYXAeHHOro. Bonpoc o Kputepusax oueHKn NoBeAeHNs OCYXXOEHHOro ABNSeTCs, noxanym,
Hanbonee CroXHbIM U ANCKYCCUOHHBLIM. [loriXeH 6bITb NULLb NPUMEPHBINA NepeYvYeHb KpuTe-
pUeB, He HOCALLIMIA UCHEPMbIBAIOLLLErO XapakTepa 1 He coAepXallmin getansHoro obpasa no-
BeLEeHust OCYyXXAEHHOrO [6, c. 47].

[Moxoxune npobnemMbl MOryT BO3HMKATb NPU NPUMEHEHUN CUCTEMbI OCBODOXAEHUS OCY-
XAEHHbIX U3-M04 CTPaXu C UX NPOXUBaAHWEM 3a NpefenamMu UCNpaBUTENbHbIX YUYPEXAEHUN.

[MpoxuBaHue ocy>XAeHHbIX 3a npefenamMmm UCnpaBUTENbHbIX yYpexaeHun — npegycmoT-
peHHasi yrornoBHO-UCMOMHUTENbHBIM 3aKOHOAATENLCTBOM Mepa, npeacTtaBnsawoLwas cobom
CaMOCTOATENbHbIN BUA (CTYNEeHb) yCNOBUN OTObIBaHMSA Haka3aHus B BUae nuiieHus ceobo-
Obl (OTKpbITbIE YCNOBUSA), MpUMEHseMas no NoCTaHOBNEHUIO HaYanbHMUKa UCNPaBUTENBHOIO
yupexaeHns K OCyXAEHHbIM, COAEPXaLLMMCS Ha NbFOTHbIX NTIMB0 0BneryeHHbIX YCroBusix, a
TakXXe He oNyCKaloL MM HapyLUEeHUN YCTAaHOBIIEHHOIO pexXnuMa, B Liensx yCcneLwHon coynanb-
HOM afjanTaunm Ha 3aKniYnMTeNbLHOM dTane oTObIBaHWsS HakasaHus. [MpoXnBaHue oCy>KAeHHbIX
3anpeagenamMmu UcnpaBuUTENbHbIX yYpEXAEHNA ABNAETCA COCTaBHOW YacTbio (CYOUHCTUTYTOM)
WHCTUTYTa N3MEHEHUS YCNOBUN OTObIBaHNA NuLLeHns ceoboabl B npeaenax o4HOro ucnpasu-
TENbLHOTO YYpexXaAeHnsa n npeacraBnseT cobom ero NOCNeaHI0 CTyneHb nepea ocBoboxae-
HueM [2, c. 9]. MNMpn aTOM Henb3s UCKNYaTh CryyYyan HapyLIeHUsa OCYXXOEHHbIM, K KOTOPOMY
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npuMeHeHa cucTeMa oCcBOBOXAEHNS N3-N0 CTpaxu, npeanucanunn. NMogobHoe npoxuneaHue
MOXeT OblTb OTMEHEHO B paMKax OTAEeSIbHON CUCTEMbI BbllLEHa3BaHHOrO CybuUHCTUTYTA.

Mepengem k cucteme M3MeHeHUs BMAa UCNPaBUTENBHOIO yUYpexXaeHus.

VHCTUTYT n3aMeHeHns Buaa NCNpaBUTENbHOMO YUpEXAEeHUS, SABMASCH O4HUM 13 3NIEMEHTOB
NPOrpeccmMBHOM CUCTEMbI OTObIBaHNS Haka3aHus B BUAe NULIeHns cBoboabl, NpeacTaBnsieT
CcoBOM COBOKYMHOCTb HOPM, PErynupyloLmnx obLecTBeHHbIe OTHOLLEHUS, BO3HMKaOLWMe 1
PYHKLNOHUPYOLLME B XO4€ N3MEHEHWS MPaBOBOro NOMOXEHNSA OCY>KAEHHbIX, NyTEM UX Nepe-
BOJa B Apyroe ncrnpaBuTenbHOE ydpexaeHne onsa JOCTMKeHUS Lenen HakasaHusa [9, c. 10].
Mpy n3meHeHnn B1uaa UCNpaBUTENBHOIO YUYpeXaAeHns, ynyyllatLlemM npaBoBoe MofoxeHne
OCYXAEHHbIX, 06a3aTeNbHbIM YCNOBUEM AOIMKHO SABASATHCA TOMBbKO UX MNOMOXUTENbHOE Mo-
BeJeHMe N OTHOLLEHUe K Tpyay B TedeHue BCcero nepmoga otbbiBaHNA Haka3aHus, a Takxe
YCTaHOBIEHHbIN OTObITHIM CPOK HakasaHus [9, ¢. 10].

K ynyywaroLwmm npaBoBoe NONOXEHWE OCYXAEHHOro cMcTeMam MOryT OblTb OTHECEHDI
cUcTeMbI NepeBoa NONOXUTENBHO XapaKTEPU3YIOLLNXCSA OCYXAEHHbIX: U3 TIOPbMbI B UCMNpa-
BUTENbHYO KOMOHUIO, U3 UCMPaBUTENBHOW KONIOHUM 0COBOro pexuma B UCNpaBUTENbHYHO
KOJTOHMIO CTPOrOro pexmnma; n3 ucnpaBuUTEmNbHbIX KONTIOHWI 06LLEero pexmnmMa B KONOHUIO-MOo-
cerneHve; U3 UCnpaBmUTENbHbBIX KONOHUI CTPOroro pexrnma B KONOHUIO-NOCENEHE.

C TOUKM 3peHUns IBOMOLIUN NPOrPECCUBHON CUCTEMbI OTOLIBAHUSA HaKa3aHus, N0 MHEHUIO
H. A. TiodbsikoBa, nepeBo N3 BOCNUTATENbHOM KONTOHUUN B KOFIOHWIO-NOCENEHNE CTaHET HOBbIM
3Tanom pasBUTUS YrONOBHO-UCMOMNHUTENBHOM CUCTEMBI U ByAeT COOTBETCTBOBATb KPUTEPUSAM
WHCTUTYTa U3MEHEHNS BuAa UCMPaBUTENbBHOIO yupexaeHus [9, c. 21].

BmecTe ¢ TeM HasBaHHbIA CYyOUHCTUTYT, ABMSASACH 31EMEHTOM NPOrpeCcCcUBHON CUCTEMBI,
Hy>X[laeTcH B yperynuposaHun Bonpocos anddepeHumalnm n UHaMBMAayanM3aumm ncnonHe-
HUSA 1 OTObIBAHUS HaKa3aHUA B 3aBMCUMOCTM OT NoBeAeHNsA NOAOOHbIX OCY>KAEHHbIX B KOJO-
HuUn-noceneHuu. Npu 3ToM HeNb3A 060MTU BHUMaHUEM BOMPOChHI, KacaloLlnecsi UsMeHeHus
BMOa UCNPaBUTENBHOIO yUYpexaeHus Npyu HannumMm pakTa NpM3HaHUs Taknx NuL, 3N0CTHbIMU
HapyLMTens M1 ycTaHOBNEHHOro Nopsiika OTObIBaHUS Haka3aHus.

B Buge yxyglawLmnx npaBoBOE NOMoXeHUe OCyXAEHHOro MoryT ObiTb NpeacTaBreHbl
CUCTEMbI NepeBoaa OCYXAEHHbIX, ABNAKOLMXCA 3M0CTHBIMW HapYLUMTENAMUN YCTaHOBIMEH-
HOro nopsiaka oTObIBaHWst HaKa3aHUA: U3 KONOHUM-NOCENEHNS B UCMPABUTESNbHYO KONOHMIO,
BUA, KOTOpPOW Obin paHee onpeaeneH Cy4oM; U3 KONTOHUU-MOCENEHNS, B KOTOPYIO OCYXAEH-
Hble 6bINM HanpaBeHbl NO NPUroBOPY CyAa, B UCNPaBUTESbHYO KOMOHUIO OOLLEro pexmnma;
13 CNPaBUTENbHbIX KONOHUIN OBLLEro, CTpOroro 1 0coboro pexmmoB B THOPbMY Ha CPOK He
CBbILLE Tpex neT ¢ oTbbiBaHNEM OCTaBLUErOCHA CPOKa Haka3aHUs B UCNPaBUTESTbHON KOMOHUN
TOro BMAa pexuma, oTkyaa OHU Obinv HanpaeeHbl B THOPbMY.

K yxygwatouien npaBoBO€e MOMOXeHNEe OCYXAEHHOro CUCTEME CrieayeT TakXe OTHECTU
cucTtemy nepeBoa B UCNPaBUTENbHYO KONOHMIO 0OLLEro pexnma OCY>XAEeHHOrO K MULLEHUIO
cBob6obl C OTObIBAHMEM Haka3aHUs B KONTOHUU-MOCENEHUN, YKITOHMBLLEroCs OT NonyyYeHus
npegnucaHns unu He npubbiBLLEro K MECTY OTObIBaHNA Haka3aHs B yCTaHOBMEHHbIV B Npea-
nmMcaHum Cpok.

MpunpepxmBasicb NO3NLMM 0 HEOBXOAMMOCTHM MPABOBOro 3aKpenfneHus Moaenen nporpec-
CUBHbIX CUCTEM UCMONHEHUS U OTObIBaHUSI HaKa3aHWii, He CBA3aHHbIX C NuLLeHnem cBoboabl,
criegyeT YNOMSHYTb pPsf 3aCny>XMBaOLWLMX BHUMAHUS KOHUENUMN.

[ns noctpoeHus npouecca 3PPEKTUBHOIO UCNPABIIEHUS OCYXAEHHbBIX K OrpaHUYEHNIo
ceoboabl 3. P. PaxmatynuHbeiMm npegnoxeHo npegycmoTpeTb B YUK PO komnneke anemeHToB
NPOrpecCcmMBHOM CUCTEMbI, KOTOPbIV BKtoYarn 6bl B cebs 0bblyHble, 0brieryeHHble U CTporme
ycnoBusa oTbbiBaHWsS HakalaHus [7, c. 14].
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Mo mHeHuto [1. B. lTop6aHs, B pamkax pa3paboTku 1 3aKkpenneHns nporpecCuBHON cucTe-
Mbl OTObIBAHUS Y UCMOMHEHUS HaKa3aHWN, He CBSA3aHHbIX C NueHnemM ceobonbl, Heobxoam-
MO O7151 HaKasaHui B BUAE UCnpaBuTeNbHbIX paboT 1 obsi3aTenbHbiX paboT yCTaHOBUTL TpU
BUAa ycnosun: obblvHbIe, OBneryeHHble, cTporne. Ha kaxxgom Buae yCcrioBuim AoSxKeH 6bITb
YCTaHOBIEH CBOW NPAaBOBOW PEXMM OS5 OCYXOEHHbIX, KOTOPbIA JOIKEH yrny4ylwaTbcs B 3a-
BMCMMOCTW OT NOBEAEHUS U Nepexoaa Ha HOBYHO CTYMeHb AaHHbIX ycrnosui [3, c. 316—320].

B uensax ganbHerwero n3y4yeHuns Bonpoca B acnekTe nporpecCuBHbIX CUCTEM UCNONHEHNS
1 OTObIBAHWS Mep YroroBHO-NPAaBOBOro XxapakTepa nonbiTaeMcs 06HapyXnTb B UHCTUTYTE
YCITOBHOIO OCYXAEHUS MPUCYLLUNE EMY SNEMEHTHI.

YcnoBHoe ocyxaeHue npeacrasnseT cobor opmy peanmaaumm yrornoBHON OTBETCTBEH-
HOCTU, MPU KOTOPOW NPOUCXOANT OCBOBOXKAEHME OT pearibHOro OTObLIBaHMS KOHKPETHOrO Ha-
KasaHus, a He NofiHoe ocBOBOXAEeHME OT YrofloBHOW OTBETCTBEHHOCTN BoobLe [5].

WTak, npegctaBum NporpeccmMBHYO CUCTEMY UCMOSTHEHUS U OTObLIBAHWS YCITOBHOMO OCY-
XAEeHUs B BUAe CrieAyoLmx arieMeHTOB (NoACUCTEM).

CucTembl, ynyyliatoLne npaBoBOE MoSIOXeHNe YCNOBHO OCY>XAEHHOrO:

— NonHas OTMeHa paHee YCTaHOBIEHHbIX AN YCNOBHO OCYXAeHHOro obs3aHHocTen (4. 7
cT. 73 YK PO);

— YyacTM4yHas OTMeHa paHee YCTaHOBIIEHHbIX AN YCNOBHO OCY>XAEHHOro obsisaHHoOCTEN
(4.7 cT. 73);

— OTMEHa YCITOBHOIO OCYXAEHUS U CHATUE C YCITOBHO OCYXAEHHOIO CyaAnMocTm (4. 1 cT. 74
YK PO).

CucTembl, yxyaLlwatoLine npaBoBOe NOSIOXKEHUE YCNOBHO OCY>KAEHHOrO:

— [AOMOSMHEHME paHee YCTaHOBIEHHbIX AMs YCNOBHO OCYXAEeHHOro obasaHHocTen (4. 7
cT. 73 YK PO);

— MPOANEeHNe UcnblTaTeNbHOroO cpoka (He 6onee yeM Ha oguH rod) (4. 2 cT. 74);

— OTMEHa YCMNOBHOI0 OCYXOEHUSA N UCNOJNTHEHUSA HaKa3aHUs, Ha3HaYeHHOro NPUroBOPOM
cypa (4. 2.1 ct. 74);

— OTMEHa YCMNOBHOI0 OCYXOEHUSA N UCNOJNTHEHUSA HaKa3aHUs, Ha3HaYeHHOro NPUroBOPOM
cyna (4. 3 cT. 74);

— OTMEeHa YCNOBHOro ocyxaeHuns (4. 4 cT. 74);

— COXpaHeHWe YCNoBHOro ocyxaeHuns (4. 4 ct. 74 YK PO®) (c ycmaHosnieHuem 8 3aKkoHe
rnpasoozpaHuy4eHuli 0518 yCri08HO OCYXOEHHbIX).

Kak cnegyeT 13 cTtaTUCTUKKW, AONSA MWL, COBepLUAaWmX NOBTOPHbIE MPECTYNNEeHns B
nepuvop oTObIBaHUSA YCNOBHOMO Haka3aHus, 3Ha4YnTeNbHO Bonblue, YeM TOT Xe nokasaTtenb
cpenm nuu, peanbHO OTObIBaOWMX Haka3aHue. Bnpoyem, Ha oHe cokpalleHus obuiero
KonuyecTBa OCYXAEHHbIX B CTpPaHe nagatoT 1 umdpbl, CBUAETENLCTBYOLME O NOBTOPHOM
COBEpLUEHUW NPEeCTYNNeHnsa ocyXaeHHbIMU. OAHaKo TeMIMbl CHUXEHUS YMca cny4vaes no-
BTOPHOIO COBEPLUEHUS NPECTYNIEHU NPU peanbHOM NULWeHnM cBoboabl MOYTK B 2 pasa
Bbiwe (¢ 13,6 oo 6,5 %), yem npu ycnoBHOM ocyxaeHun (¢ 53,1 pno 44,7 % ) [1, c. 694].
B cBs3M c aTUM cpeam cuctem, yxyawarLmx npaBoBoe nonoxeHune, cneayeTt BblAENUTb
CUCTEMbI OTMEHbI YCITOBHOIO OCYXAEHUS U UCMONMHEHNSA HaKka3aHuWs, Ha3Ha4YeHHOro Npuro-
BOopoM cyaa (4. 2.1 nu. 3 c1. 74 YK PO®). Ecnu, Hanpumep, NpMroBopoM cya HazHayeHo Ha-
KasaHue B BUAe nNuwieHns cBoboabl C cogepxaHuem B UCMPaBUTENbHOW KONMOHUKU obLero
pexuma nocrie 0TMeHbl YCIOBHOMO OCYXAEHWS, NPaBOBOW CTaTyC YCITIOBHO OCYXOEHHOro
n3mMeHsieTcs. He yCNoBHO OCY>XOEHHbIN, a8 OCYXAEHHbIN «NepexoanT» B APYryto cuctemy —
CUCTEMY M3MEHEHMUS YCNOBUIN OTObIBAHWUS HaKa3aHUsA UCNPaBUTENBHOMO YYpexXaeHns co-
OTBETCTBYIOLLErO BMAa.
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OTmeHa yCrnoBHOMo OCYXAEeHUs BBMAY HeCOOMAeHMs YCNOBUA C HanpaBreHneM ocy-
XOEHHOrO B UCMNpaBUTENbHOE YUpexaeHne aBnseTca nepexoaHon cuctemon. lNepexogHas
nporpeccmBHasa cuctema («KMexXcuctemHasi» cMcTeMa) Kak Moernb nepexoga OT UCMNOoSHe-
HUSA 1 OTObIBAHUSA OAHOW Mepbl YrONOBHON OTBETCTBEHHOCTU K APYrON OTHOCUTCS Kak K CU-
CTeMe YCMOBHOIO OCYXXAEHUS, TaK U K CUCTEME NnuLLeHns cBoBoabl Ha onpeaerneHHbI CPoK,
NO3TOMY, Ha Hall B3rnsg, noBeeHne OCyXAEHHOro, NpeLwecTByloLLee ero nepesoay B Uc-
npaBUTENbHOE YYpexaeHne, JOMKHO YYUTbIBaTbCS B 3akoHe. [1nsa atoro B Hopmax YUK PO
HeobxoauMo 3akpenuTb 0cobyto Moaerb NPOrpecCMBHON CUCTEMbI U3BMEHEHUS YCNOBUN CO-
OepxaHus, BKovaroLLen B cebs anemMeHTbl AONONHUTENbHbIX UCNbITAHUN AN OCYXXAEHHbIX,
npeHebperwnx goBepmemM nNpaBonpMMeHNTENS.

Takum o6pa3om, NPOrpeccmuBHbIE CUCTEMbI UCMIONHEHUS U OTObIBAHUS YrONOBHbLIX Haka-
3aHU 1 Mep YrorioBHO-NPaBOBOro xapakrepa obnagatoT COBOKYNHOCTbIO NpUHaAnexalymx
UM MHAMBUAYATBbHbLIX NPOrPECCUBHBIX CUCTEM NPABOBbLIX UHCTUTYTOB, B3aMMOCBHA3AHHbIX
Mexay cobomn, xapakTepusyrLmxca CTagUNHOCTbIO U UHAMBUAYaNbHLIM MaTtepuanbHO-
npaBoBbIM U NpoLieccyanbHbIM coaepxkaHmem. [Npu nx npuMeHeHun (B Lensax CTuMynmpoBa-
HWS NPaBONOCIYLIHOrO NOBEAEHMS, COLManbHOro BOCCTAHOBMNEHUS NMMYHOCTU U Npeaynpex-
OeHUs1 CoBepLUEHMS MpaBOHapYLLEHNA 1 NPecTyNneHnn; NOCTaHOBKa Lienen MOXeT KOppek-
TUpOBaTbCA) M3MeHseTcs (ynydwaercsa nubo yxyAlwaeTcs) npaBoBoe MonoxeHne obbekTa
cucteMsbl (YCIOBHO OCYXAEHHOTO; OCY>XAEHHOr0; N1ua, yCrOBHO-A0CPOYHO OCBOBOXAEHHOIO
OT OTObIBaHMSA HaKa3aHus).
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