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AHHoTauusa. CTaTbs nocBsWweHa npobrneMam peanuaaunm NpaBoBbIX MPEUMYLLECTB
B paMKax NpaBOBOro cTaTyca ¥ NPaBOBOro NOMOXEHNS OCY>XAEHHbIX K FINLLIEHNIO CBO-
604bl. ABTOpP HA OCHOBE MMEIOLLMXCHA Hay4YHbIX TOYEK 3PEHUIA NPUXOAMUT K BbIBOAY O
HeobX0AMMOCTM MOJSTHOLLEHHOIO BKIKOYEHUA NMOCPEACTBOM HOPMaTMBHO-NPaBOBOrO
3aKpensfieHns npaBoBbIX NPEMMYyLLECTB B COAep)KaHMe MpaBOBOro cratyca u npa-
BOBOIO MOJIOXEHUSA OCYXAEHHbIX. [JomKkHOe HOpMaTMBHO-NPaBOBOE perynmpoBaHne
npaBoOBbIX NPenMyLLecTB OyaeT cnoco6CcTBOBaTb MUHUMM3AL N PUCKOB M HEraTUBHbIX
nocrneacTeui B obecneyeHun npas OCyXAeHHbIX. B paboTe ncnonb3oBannck cospe-
MEHHbI€ O6OLLeHayyHble 1 cneumanbHble MeTOAbl MO3HaHUS: aHanm3, CUHTE3, UICTOPUKO-
NpPaBOBOWN, CTPYKTYPHO-QYHKLMOHANbHbBIN, HOPMaTUBHO-NOrMYECKNIN, KOMMIEKCHbIN.
Mpun aToM cTaThs OTpaxxaeT CyObEKTMBHYIO MO3MLMIO aBTOpa MO JaHHOW npobnemartuke.
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Absract. The article is devoted to the problems of realization of legal advantages within
the framework of the legal status and legal status of persons sentenced to imprisonment.
The author, based on the available scientific points of view, comes to the conclusion that it is
necessary to fully incorporate legal advantages into the content of the legal status and legal
status of convicts through normative legal consolidation. Proper regulatory regulation of legal
advantages will help to minimize risks and negative consequences in ensuring the rights of
convicts. Modern general scientific and special methods of cognition were used in the work:
analysis, synthesis, historical and legal, structural and functional, normative and logical,
complex. At the same time, the article reflects the author’s subjective position on this issue..
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MpaBoBoOW cTaTyCc M NPaBOBOE MONOXEHNE OCYXXAEHHbLIX K NuLieHno cBoboabl Bcerga
ObINN 00BLEKTOM NPUCTaNIbHOro BHUMAHUS CO CTOPOHbI rocyAapcTBa, obLeCcTBEHHOCTH U ca-
MUX OCY>XAEHHbIX. TO HE Cry4YariHO, MOTOMY Kak peanuaauus, cobnogeHvne n obecnevyeHue
NpaBOBOro NOJIOXEHUS N1, OTObIBAIOLLINX HAaKa3aHUs B BUAE NuiieHns cBoboabl, ABMSIOTCS
BaXXHbIMW KQ4E€CTBEHHBIMM NOKa3aTeNAMU 4eATENBHOCTU YTONIOBHO-MCMONTHUTENBHON CUCTEMBI
(YWUC), roe BegeTcs NOCTOSIHHbIA MOHUTOPUHT MMEIOLLMXCS Y BO3MOXHbIX NPOOEM U NOTEH-
umnarnbHbIX pUCKOB B cdhepe obecnedeHnsi NpaBoOBOro MOMOXEHNS OCY>XAEHHbIX K MINLLEHUIO
cBobogabl. JTlobon MHUMAEHT, CBA3aHHbIN C HapyLUEHWEM NpaB OCY>XAEHHbIX, pacLeHnBaeTCH
B Ka4eCTBe HeratMmBHOro pucka, ctaBaullero nog yrposy ypoBeHb 4oBepuda Kak K AeATelIbHO-
ctn YUC, Tak u K ee coTpygHuKkam.

O heKkTnBHOCTL Ka4ueCcTBEHHOIo 0becneyeHns MPaBoOBOro NONOXKEHWS OCYXXOEHHbIX B MPO-
Lilecce MUCMOSTHEeHNS YTONIOBHOMO Haka3aHusl B BUAe NnLeHns cBOOOALI CO CTOPOHbLI NepcoHana
OyneT cBMAETENbLCTBOBATL O BbICOKOM YPOBHE A0BepUs K AeaTenbHocTn YMC co CTOPOHbI
KaK CMeLKOHTUHIEHTA, TaK 1 BCEro HaceneHus rocygapcTea. MoBbileHne ypoBHSI JOBEPUS K
YWC n kayecTBeHHOE obecneveHne NPaBOBOro MOMOXEHMSA OCY>XAEHHbIX SBMSIOTCS NpUopu-
TETHBIMW 1 BaXXHBbIMW HanpaBieHNsIMU COBPEMEHHO POCCUNCKON YrONOBHO-UCMNOMHUTENBHON
NONUTUKN. Pa3HOCTOPOHHME Mephbl MO MOBLILWEHWIO YPOBHS JOBEpUS K geaTensHocTn YUC
1 Mepbl N0 06ecneyYyeHnio NPaBoOBOro NOJTOXKEHUS OCY>KAEHHbIX K NMULWEHUI0 cBOOOAbI Haxo-
OATCS B TECHOM B3aMMOCBs3M, obragatoT CBOMCTBAMN B3aUMOMNPOHUKHOBEHUS 1 0OpaTHOMN
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CBA3U Mexay cobor. AHanormyHole 0CO6EeHHOCTU UMEIOT CaMu HeraTUBHbIE NPOSBIEHNS B
00603Ha4eHHbIX cdepax n nx nocnencTensd. MMeHHo 3Tu NpobriemMbl KOMMEKCHO Npeaonpe-
OEensT U 4eTann3npyroT NepPCnekTUBHbIE HanpaBneHUs COBEPLLUEHCTBOBAHUS ENCTBYIOLLEN
YroNTOBHO-UCNONMHUTENBHOW cuctembl Poccuiickon ®enepaumn. O603Ha4YeHHbIe NPoGnembl
3acmkcupoBaHbl B KoHUEeNUUn pasBuTus yronoBHO-UCNONHUTENBHOW cucTembl Poccuiickomn
depepaumm Ha nepmog 0o 2030 roga. O6 3TOM CBUOETENLCTBYIOT €€ OTAENbHbLIE MOSIOXKEHUS.

Paspen |l «Bbi30BbI, cCTOALLME NEpen, yroNoBHO-UCNONHUTESNBHON CUCTEMON» paccMmaTpuBaeT
B Ka4eCTBe BbI30Ba, MPSIMO BIIUAOLLENO HAa AeATENbHOCTb YrONTOBHO-UCMONMHUTENBHON CUCTEMBI,
HeobXo4MMOCTb JONOTHUTESNIBHOrO HOPMAaTUBHO-MPABOBOIO PErynMpoOBaHUs, HanpaBneHHOro
Ha obecneveHne Npae NuL, COAEPKALUNXCS B YUPEXOEHNSIX YTONOBHO-MUCMONHUTENBHON CUCTE-
mbl. Paszgen Il «Lenn KoHuenuun» yctaHaBnmMBaeT NpuopmuTeTHYIO Liernb — obecneveHne npas
NUL, COOAEPXKALUUXCH B YUPEXOEHUSAX YrONTOBHO-UCMOSTHUTENTbHOW CUCTEMbI, U T'YMaHU3aLUuio
yCrnoBun oTbbIBaHUS HAKa3aHUN U Mep NpecedeHst; NOBbILLIEHE YPOBHS OTKPbITOCTU U dhop-
MUPOBaHMNE MONOXUTENBHOTO MHEHUS O OEATENBHOCTU NEHUTEHLNAPHON CUCTEMBI.

dukcauma B kKa4ecTBe CamMOCTOATENBHOIO Bbi30Ba HEOOGXOAMMOCTU AOMNOMNHUTENLHOIO
HOPMAaTUBHO-NPaBOBOrO PeryniMpoBaHunsi MPaBOBOro MOJSIOXKEHUS NNL, COOepPXKaLMXCs B Y4-
pexaeHuax YNC, nsHavyanbHO yxe MOXeT CBMAETENbCTBOBATbL O HANMYUKU 3aKOHOAATENbHbIX
npo6enoB, BHYTPEHHUX KOMMN3UIA B AENCTBYIOLLEM YrofIOBHO-UCMOMHUTENBHOM 3aKoHO4a-
TenbcTBa. OTK 06CTOATENbCTBA NOTEHLMANbHO YKa3blBalOT Ha HE3(PEKTUBHOCTbL AENCTBUSA
NpPaBOBOro NONOXEHUS OCYXAEHHLIX B YacTu ero obecnevyeHnst N BO3pacTatoLLyto ONacHOCTb
pa3BUTUSA pyUcKa NpaBoHapyLLUEHU cpeaun OCYXAEHHbIX Ha 3TOW nNoyBe. B cBA3Kn ¢ 3TMM B Mae
2016 r. 6bin NpeacTaBreH NEPBbLIN BapuMaHT Hay4YyHo-TeopeTudeckorn mogenu O6Len yactu
YronoBHoO-ncnonHuTenbHoro kogekca Poccuinckon ®epepaumn (YUK P®), noarotoBky ko-
TOPOW HECOMHEHHO MOXHO NPU3HaTb 3HAYMMbIM LLIAroM B ynopsifoveHMn NpaBoBOro pery-
NUPOBaHUS YrONOBHO-UCNONMHUTENbHbIX OTHOLWEHUN [1, ¢. 87]. B cBA3M C U3N0OXEHHbIM Npa-
BOBOE MOJIOKEHNE OCYXXAEHHbIX JOMMKHO ObITb NOABEPTrHYTO CYyLLECTBEHHOMY pacLUMPEHUIO
Ha npeaMeT YCTaHOBMNEHUS HOBbIX CTPYKTYPHbIX 3NEeMEHTOB, Ka4eCTBEHHO onpeaensoLnx
npaBoOBble BO3MOXHOCTMW OCYXXAEHHbIX.

He meHee BaxHOW aBnseTcs nocneaHsas o6o3HavyeHHas B cTpaTerMyeckoM JOKYMEHTe
Lerb, HarnpaBrieHHas Ha MNOBbILUEHNE MOSIOXKMUTENBHOrO MMMUAXAa YrorOBHO-UCMONMHUTENTbHOM
cuctemsl. JaHHyto Lenb KoHuenuum B COBpeMEHHOW reononuTnieckon obCcTaHoBKe cHMTaeMm
Hanbonee BOCTpeOOBaHHOWM 1 NPUOPUTETHOW B CUITY TOTO, YTO YrONIOBHO-UCMNOJTHUTENbHAsA
cucTema gormkHa cosgatb 3 ekTMBHbBIN MeXaHN3M NPOTUBOAENCTBUS pacnpOCTPaHEHNIO
anckpeguTaumm (HeoBepKUs) CO CTOPOHbI 3anaaHbiX akTOPOB, KOTOPAasi MOXET HanNpPsIMyHo 3a-
TPOHYTb NPaBOBOE MOMOXEHNE POCCUNCKNX OCYXAEHHbIX C Liefbio NoApbIBa Ha 3TOM (PoHe
aBTOPUTETA YIONOBHO-MUCMNOJTHUTENBHOM cuctembl Poccunckon ®egepaumn.

PaccmoTpeB HekoTopble Lenu 1 Bbl30Bbl, 0003Ha4eHHble B KOHLENL MM pa3BUTUS YrONOBHO-
ncnonHuTenbHom cuctemsl Poccuiickon ®epgepaunn Ha nepuog ao 2030 roga, crnegyet 06-
paTUTb BHMMaHUE Ha MMEKLMECH HayYHble PacXoXOeHUs TOYeK 3peHust YYeHblX B cdepe
TEOpeTUYECKMX TPAKTOBOK MPABOBOro ctartyca 1 NpaBOBOro MOJIOXKEHUS OCYXXOEHHbIX U UX
cofepxaHus. Beab MMEHHO Yepes3 Hay4yHOe NO3HaHUEe U OCMbICIIEHNE TEeOPEeTUYEeCKNX Noa-
X0[0B K paccMaTpMBaeMbIM MHCTUTYTaM ByaeT BO3MOXHO BbISSBUTb NPaKTUYECKNE 1 NpaBo-
Bble Npobnembl B chepe HOpMaTUBHO-NPABOBOro obecneyeHns NpaBoBOro NONOXEHWs OCy-
XAeHHbIX. CoyeTaHMe TEOPETUYECKOro ANCKYypCca U NPaKTUKO-OPUEHTUPOBAHHOIO nNoaxoaa
K obecneyeHuUto NPaBoOBOro NONOXEHUS OCYXXAEHHbIX MO3BONUT BbipaboTaTb NPeanoXeHUs
Mo ero COBEPLLUEHCTBOBAHUIO.
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Mo mHeHuto npodbeccopa P. A. PomaluoBa, «npaBoBOM CTaTyC OCYXAEHHOro NnpeacTaBnseT
cobon COBOKYMHOCTb MpaB, 3aKOHHbIX UHTEPECOB, 06A3aHHOCTEN JIMYHOCTU, peanm3yemMbix
B creumnunyeckux coLmanbHO-NPaBoBbIX YCNOBUAX, ONpeaensieMblX NeHUTEeHLMapHOn cpe-
gow... Kak npaBuno, npu xapakTepuctvke NpaBoBOro ctatyca OCY>XAEHHOro BHMMaHue ak-
LeHTUpyeTCsa Ha NpaBoOOrpaHNYMTENbHOM acnekte. CYnTaem, YTo 3TO HE COBCEM NPaBUIbHbIN
nogxoAd. [NoaToMy npu paccMoTpeHMM NPaBOBOro cTaTyca OCYXOEHHOro crnefyet, npexae
BCEro, roBOPUTb O NpaBax, 3aKOHHbIX UHTepecax 1 0653aHHOCTAX, ONpeaensoLMX NpaBoBoe
MOJIOXKEHMNE NIMYHOCTM B YCMNOBUSAX NEHUTEHLMApPHON cucTeMsbl. B cBolo oyepeapb, nog npasBo-
BbIM NOSIOXXEHNEM OCYXAEHHbIX MOHMMAaETCH ycTaHaBNMBaeMOoe C NOMOLLbIO NPaBOBbLIX HOPM
nosioXkeHne nuuy, Bo Bpems oTbbIBaHNS MMM YrofIOBHOIO HakasaHus» [2, ¢. 23—24]. AHanus
npuBeLEeHHOro onpeaeneHns NpaBoBOro ctatyca OCy>XAeHHOro CBUAETENbCTBYET O TOM, UTO
OHO y4NTbIBAET COAEPXKAHME MMEIOLLMXCH CTPYKTYPHbBIX 3N1IEMEHTOB NPaBOBOro cTaTyca Ocy-
XOEHHOro, counanbHO-NpaBoBbIE YCIOBUA peanunsauunm, onpegensieMble NeHUTeHLnapHon
cpefon. 3acnyxuBaeT BHMMaHWs 1 ogobpeHus Yetkasa domkcaums aBTopom cneungunyeckmx
yCrnoBWU ANs peanuaaumm NpaBoBOro ctaTyca ocyXaeHHbix. [laHHas KoHcTaTauusa nogyep-
KnBaeT 0COOEHHOCTU, MPU KOTOPbLIX MOXET peanun3oBbiBaTbCHA MPaBOBOW CTATYC OCYXXOEHHOro
C y4eTOM coumarnbHO-NPaBoOBOro U MMYHOCTHOrO obecneynTenbHOro KOMnoHeHTa. Cnegyet
OTMETUTB, YTO HanM4une coumanbHO-NPaBoOBOro ob6ecneynTenbLHOro KOMNOHEHTa 4OKa3biBaeT
ydeT npu peanusayum npaBoBOro craTyca ocyXaeHHoro auddepeHUnaTMBHOroO U MHANBK-
AyarnbHOro Havana.

O. B. lNMonocyxnHa paccmaTpmuBaeT NpaBoBOWN CTaTyC OCYXAEHHbIX KAk CUCTEMY HOPMaTUB-
HbIX CyObEeKTUBHBIX NPaB, 3aKOHHbLIX MIHTEPECOB U IoPUANYECKNX 0693aHHOCTEN OCY>KAEHHbIX,
BO3HUKAKOLMX B pe3yrnbTrate orpaHn4yeHunsi, COXpaHeHUs, yTOYHEHUS U AONONHEeHus obLero
NpaBOBOro ctaTtyca rpaxgaH [3, c. 446]. syyeHne npuBedeHHOro onpeaenieHns no3songeT
yTBepX4aTb, YTO aBTOP NPUHAN BO BHUMaHWE CTPYKTYpPHbIE aneMeHThbl MpaBoOBOro cratyca
OCYXXOEHHbIX, PV 3TOM He y4en YCNOBUS, NPU KOTOPbIX AaHHbLIN UHCTUTYT ByaeT peann3oBbl-
BaTbCs. BMecTe Cc Tem aBTOp KOHCTATUPYET Hanuuune, No BCen BUANMOCTHU, PasnnyHbiX hopM
peanusaymm NpaBoBOro cTaTtyca OCY>XAEHHOro (orpaHn4eHme, CoXxpaHeHue, yTo4YHeHue, 4o-
NOSfTHEHME), HO NPSAIMO 06 3TOM He YNOMUHAET, a N1LLb NepeYncnseT ux n yreepxaaet o6 nx
BITMSTHMM Ha OOLLMIA NPaBOBOM CTATyC rpaxkgaHuHa.

Mo mHeHwnto B. I Kpyrnosa, npaBoBOW cTaTyC OCYXAEHHbIX K NULIeHnio ceoboabl npea-
cTaBnsgeT cobor COBOKYMHOCTb MX CyOBEKTMBHBIX NpaB, cBOOOA, 3aKOHHbIX MHTEPECOB U
ropuandeckmx o6sa3aHHOCTEN, YCTAaHOBEHHbIX YTONTOBHO-UCNOMHUTENbHbBIM 3aKoHOAAaTe Nb-
ctBom Poccunckon ®egepauunmn, ApyruMmmn 3aKkoHaMy U rapaHTUPOBAHHbBIX FOCY4apCTBOM BO
BpeMsi 0TObIBaHNA YrONoOBHOIO Haka3aHus B BuAe nuileHus csoboabl. 1o MHeHUIo aBTopa,
NMOHATME «MPaBOBOW cTaTyc» 6onee eMkoe u cogepxxaTenbHOE, TaK Kak onpegenser npaBo-
BOE MOMoXeHne, BO3HUKaloLWee Yy OCYXAEHHOIo ¢ APYrMMU yYaCTHUKaMMN NPaBOOTHOLLEHWI
[4, c. 10, 14]. ABTOp B onpeaerieHnn 3akpennsaeT OCHOBHLIE 3f1IEMEHThLI MPaBOBOro cTaTyca
OCYXAEHHbIX, pacKkpblBaeT NPaBoOBY NPUPOAY UX CUCTEMHOIO PerynmpoBaHus, akLueHTupyeT
BHMMaHMWeE Ha YCTaHOBIEHUN FOCYAAapPCTBEHHbIX rapaHTui B 3TON cdepe, a Takxke o6o3HavaeT
yCrnoBu1e AeNCTBUS NPaBOBOro cTaTyca —BO BpeMs 0TObIBaHMS YTONIOBHOIO Haka3aHus B BUae
nuweHusa ceoboabl. OgHako aBTop, B OTNUYME OT APYIMX onpeaeneHui, OUKCUPYeT B HEM
elle OAMH 3NeMeHT NpaBoBOro ctaTyca — cBo6OAblI OCYXAEHHbIX. TeM caMbiM NpUBOAUMOE
Hamu onpegeneHue B. I. Kpyrnoea cogepXuT paclumpeHne afeMeHTHOro coctaBsa npaBoBo-
ro ctatyca OCYX[JEeHHbIX B Bue YeTbipex B3auMOCBSA3aHHbIX 3IEMEHTOB — CyObEeKTUBHbIE
npaea, cBOOOAbI, 3aKOHHbIE MHTEPECHI U lopuanyeckme o693aHHOCTH.
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C nosuuuu 3. C. Tokybaesa, NnpaBOBOW CTATYC OCYXXAEHHOIO K NULLIEHUIO cBO6OoAbI NpeacTas-
nsieT cobom COBOKYMHOCTb 3aKOHOA4ATENbHO 3aKpensieHHbIX ero 06si13aHHOCTEN, NpaB, cBo6oa
N 3aKOHHBLIX UHTEPECOB, BO3HMKAIOLWMX B pe3ynbTate U3bsATus, OrpaHnyeHnst, oyonmpoBaHus,
KOHKpeTM3auumn 1 JonosiHeHMs obLero NnpaBoBOro crtatyca rpaxgaH Ha nepuog oTobiBaHUS
OaHHOro HakasaHus [5, ¢. 12]. I3yueHue n aHanua npeacTaBneHHoro onpeaeneHuns npaBoBoro
cTaTtyca OCyXXAEHHbIX CBUOETENbCTBYET O LUIMPOKOWN TPAKTOBKE COAEPXKaHUSA SNIEMEHTHOrO CO-
cTaBa NocpeaCcTBOM BblAENEHUS YETLIPEX3BEHHOW CTPYKTYpPbl — 06513aHHOCTH, NpaBa, cBo6oab!
1 3aKOHHbIE MHTEpPEeChI. ABTOP NPMBOAUT pasnunyHble opMbl peannsaumm NpaBoBoro cratyca
OCY>XJEHHbIX B BUAE U3BATUS, OrpaHUYeHusl, y6rnmpoBaHusl, KOHKpeETU3aLnM N SOMNOHEHUS
o6Llero NpaBoBOro cratyca rpaxjaH Ha nepuog OTObIBaHUS! JAHHOTO Haka3aHusl.

Ha Barnsag T. ®. MuHaseBon, npaBoBOM CTaTyC NMMYHOCTM OCYXAEHHbIX — bonee wupokoe
NMOHATKE, BKMNoYatoLee B cebs He TONMbKO NPaBOBOE MOMOXEHNE OCY>XAEHHbIX B MEPMOA UC-
NOSIHEHUS HaKa3aHusl, HO U UX NpaBa, 063aHHOCTU U 3aKOHHbIE MHTEPECHI, HE CBA3AHHbIE
c ocyxxaeHnem. [NpaBoBoe NonoxeHne oCyxAeHHbIX npeactaBnseT cobon pasHOBUOHOCTb
crneumanbHOro NpaBoBOro cTaTyca JIMYHOCTU, BKIYatoLWwero B cebsa nHaMBuayanbHbIn npa-
BOBOW CTaTyC KOHKPETHOro nuua [6, c. 21]. ABTOp YeTKO pasrpaHMynBaeT no obbemy 1 co-
AepXaHuio OeNCTBUSA MOHATUSA «NPaBOBOW CTaTYC OCYXOEHHbIX» U «MpaBoOBOE NOJIOXEHUe
ocyxaeHHbix». Mbl pasgendem npuMBeAeHHYO TOYKY 3peHus. Tem cambiM NpaBoOBOW cTaTyC
OCYXXOEHHbIX MOrnoLwaeT ux NpaBoBOE NOJIOXEHUE, BbICTynaeT 6onee LWMPOKUM NO CBOEMY
coepXaHuto, Tak Kak NpaBOBOW CTaTyC NO CBOEN CYLLHOCTM BKIOYaeT B cebs anemeHTbl 06-
LLlero NPaBoOBOro cTaTyca rpaxaaH u3 Yncna ocyXAeHHbIX U NPaBoBOE NOMOXEHNE OCYXAEH-
HbIX, OTpaXarLee NHANBMAYanbHbIE XapakTePUCTMKN KOHKPETHOTO nuua.

Takum 06pa3oM, B TEOPETMYECKOM MilaHe Mbl HAabNo4aeM Hay4YHbIe PacXoXAeHNsI BO MHe-
HUAX OTHOCUTENBHO MHCTUTYTa NPaBOBOIO CTaTyca OCYXOEHHbIX, YTO CBUAETENbCTBYET O €ro
HEMNnoCTOSIHCTBE U CNOCOBCTBYET MNOSIBNEHUIO NPAKTUYECKMX NpobnemM, 0OyCrnoBrneHHbIX ero
HOpMaTUBHbIM obecnevyeHneM. Nmetomnecs HecooTBeTCTBUSA B (DOPMYIIMPOBKAaX CBOOATCS
K cCriedyoLum NpoTUBOPEYNSAM: BO-NEPBLIX, B COAEPXKAaHUN NPaBOBOro cTaTyca OCY>KAEHHbIX
paccMaTpuBaeTCst HEMAEHTUYHOE KONMYECTBO CTPYKTYPHbBIX ANIEMEHTOB, YTO CBUAETENBCTBYET
0 BO3MOXHOCTM BKITHOMEHUSI B HEFO HOBbIX 3/1EMEHTOB, 3TO OyAeT paclumpsaTb BO3MOXHOCTHU
€ro JencTBUSA B OTHOLLEHUM CaMUX OCYXAEHHbIX; BO-BTOPbIX, HabnogaeTcs HENOCTOAHCTBO
YCIOBUI ONsi AEACTBUSI NPaABOBOro CTaTyca; B-TPETbUX, HE YYMTbIBAOTCS (DOPMbI peanunaa-
LMM MpaBOBOro cTaTyca OCyXAeHHbIX BoobLle, NMbo, HaobopoT, MCNONb3YTCA pasHOOOpas-
Hble aBTOPCKME MHTepnpeTaunn. HenocTostHCTBO 1 MHOroo6pa3sne aBTOPCKNX OnpeaeneHuni
NpaBOBOro cTatyca OCYXAEHHbIX K NMULWEHNI0 cBOOoabl 06bsACHAETCA OTCYTCTBUEM HOpMa-
TUBHOIO 3aKpensieHMs1 B POCCUMIACKOM YrOflOBHO-UCMNONMHUTENBHOM 3aKOHOAATENbLCTBE €ro
NMOHATUSA. DTO, B CBOK 0Yepenb, MOPOXAaEeT NyTaHWULy B 3NIEMEHTHOM COCTaBe MpaBOBOro
cTaTyca ocyxaeHHbIx. BmecTe ¢ Tem gencteytownn YUK PO copepxut rmasy 2 «lpaBoBoe
MOJNIOXKEHNE OCYXOEHHbIX», KOTOpas MOCBsLEeHa NogpoOHOM 3aKoHOA4ATENbHOW pernameH-
TauMm 4eNCTBUS MHCTUTYTa NPaBOBOro NOSIOXKEHUs OCYXAeHHbIX. OgHako, HECMOTPS Ha 3To,
3aKkoHogaTenb He BBEJT B HOPMaTMBHbIM 0O60POT 3akoHoAaTeNbHOE onpeaeneHne NnpaBoBoro
NonoXeHns ocyxaeHHbiX. MocnegHee ob6CTOATENBCTBO TakXXe NOpoXAaeT rnybokue Hayu-
Hble NPOTUBOPEYMSI, KOTOPbIE CIOCOBCTBYHOT « TOPMOXKEHWNIO» B PA3BUTUN JAHHOIO MHCTUTYTA.

Mexay Tem nmeetcs HayvyHas nosuuus A. . dunbyeHKo, cBOASALAACSA K HepasrpaHu-
YEHMIO MOHSTMI NPABOBOrO CTaTyca OCYXAEHHbIX U NMPaBOBOrO MOMOXEHUS OCY>XOEHHbIX.
Mo ero MHEHUIO, KaTEropun «NPaBOBOE NOJTOXEHUE» U «NPABOBON CTaTyC» B Teopun Npaea
paccmaTpmuBaloTCs Kak paBHO3HaYHble. B cuny aToro npaBoBoe NonoxeHne u npaBoBoON cTa-



YeonogHo-ucnonHumernsHoe rpasgo. 2023. T. 18(1-4), Ne 4. ISSN 2072-2427 (print). ISSN 2687-122X (online)
494 Penal law, 2023, vol. 18(1-4), iss. 4, ISSN 2072-2427 (print), ISSN 2687-122X (online)

NMPABOBOE MONOXXEHME OCY>XAEHHbIX

TYC OCYXX[AEHHOT0 — SABNEHUS COOTHOCUMBIE [7, c. 83]. Cuntaem JaHHY0 NO3ULINIO HE COBCEM
BEPHOW C TOYKM 3PEHMS PAHHETO XPOHOJTOrMYECKOrO NOAX0Aa K U3YHEHMIO AaHHbIX MPaBOBbIX
WHCTUTYTOB, CyLLeCcTBOBaHUS rnybokmx 6onee paHHUX OOKTPUHATbHbIX Hay4YHbIX pa3pabo-
TOK B cdhepe TeopUM YyrosIoBHO-UCMOSNTHUTENBHOIO NpaBa, AoKa3biBaBLUNX obpaTHoe. [laHHbIN
noaxon 6yaet cnocobcTBOBATL CMELUEHUIO KaK MOHATUMHOWN XapakTepPUCTUKU UHCTUTYTOB,
Tak 1 X 3rIEMEHTHOro cocTaBa.

C yyeTom 0603HaYEHHbIX HAMW 0BCTOATENBLCTB Mbl 0OpaTUMCSH K aHann3y HeKOTOPbIX Ha-
Y4YHbIX paboT, NOCBALLEHHbBIX MPaBOBOMY MOMOXEHMWIO OCYXAEHHbIX. [10 MHEeHMIO Mpodgeccopa
B. N. CenuBepcToBa, «NpaBoBOE NOSIOXEHNE NUL, OTObIBAIOLLUX HaKa3aHus, NpeacTaBnseT
cobon cuctemy 3akpenneHHbIX CyObEKTMBHBIX MPaB, 3aKOHHbIX MHTEPECOB U 0693aHHOCTEN
OCYXAEHHbIX, BO3HUKAIOLLMX B pe3ynbTaTe OrpaHnYeHns, COXpaHeHusl, KOHKpeTM3aumm u ao-
noriHeHns obLLero npaBoBOro cratyca rpaxgaH» [8, c. 17-18].

Mo mHeHnto npodeccopa T. . MuHA3eBON, «NpaBoOBOE MOMNOXEHME OCYXAEHHbIX Npea-
cTaBnseT cobon pasHOBUOHOCTb CreLManbHOro NpaBoBOro craTyca JIMYHOCTHW, BKIIOYalo-
wero B cebsa MHaAnBMAYyanbHbIM NPABOBOW CTATYC KOHKPETHOro OCYyXAeHHoro. C TOYKK 3pe-
HUSA cneunanbHO-PUANYECKON MPaBOBOE NOMOXEHNE OCYKAEHHbIX — HE YTO UHOE, Kak pas-
HOBUAHOCTbL CreumnanbHOro NpaBoBOro CTaTyca, B OCHOBE KOTOPOro NEXUT perynupyemas
HOpMaMM pasnnyHbIX OTpacnewn npaea 3Hadnmas ong obuiectsa n ctabunbHasa counanbHas
ponb. Mo cBoemy coaepxaHuio NPaBoOBOE MOMOXEHWE OCYXAEHHbIX — COBOKYMNHOCTb MNpas,
00A3aHHOCTEN M 3aKOHHbIX MHTEPECOB, MO KPUANYECKOMY Ha3HAYEHUIO — CTYMNEeHb Pa3BUTUSA
NpaBoOBOro ctatyca rpaxaaH, OCyLLeCTBISIEMOro NyTeM ero orpaHu4yeHus, KOHKpeTu3aLmm
1 gononHeHus» [9, c. 17-18, 25].

C T0o4kmM 3peHusn M. B. BoHgapeHko, npaBoBoe NOMoXeHUe oCyXAEHHOro — 3TO COBOKYIM-
HOCTb €ro0 OCHOBHbIX (FPa)KAaHCKUX, NOSIMTUYECKNX U COLMANbHO-3KOHOMNYECKMX) NPaB U
obs3aHHOCTEN U cneyunanbHblix 06s3aHHOCTEN 1 npas. [paBoBoOW cTaTyC OCYXAEHHOrO CO-
CTOWT: @) U3 NpaB n 00s3aHHOCTEN rpaXAaHnHa, NPeayCMOTPEHHbBIX HOPMaMKN YroSTOBHOTO
npasa; 6) 3 npas 1 06593aHHOCTEN OCY>XAEHHOrO, Bblpa)XE€HHbIX B HOPMaX YrorioOBHO-UCNONM-
HuUTenbHoro npasa [10, c. 10].

C nosuuun N. N. XKuposa u P. M. AbasoBa, npaBoBoe NonoXeHne ocyxXAeHHbIX NpeacTaBnseT
cobor NpaBoBOE 3aKpensieHne 1 peanm3aumio 00 bEKTUBHBIX M CyObeKTMBHbBIX NMpaB, cBoboa 1 06s-
3aHHOCTEN, NPefyCMOTPEHHbIX YrONMOBHO-UCMNOMNHUTENBHBLIM 3aKoHoAaTenscToMm [11, c. 71-72].

MHoroobpasune Hay4YHbIX NOAXOAO0B K MOHATUSM NPaBOBOro cCTaTyca U NpaBOBOrO NOoXe-
HUS, a TaKkxXe CoAepXXaHUI UX 3NEMEHTHOro cocTaBa NO3BONSAET BblAENUTb HECKOSBLKO MHOM
3MIEMEHTHbIV COCTaB pacCMaTpuBaeMbIX UHCTUTYTOB M NPeayCMOTPETb B HEM HaNM4me HOBOTO
anemMeHTa — NpaBoOBbIX NMPEUMYLLECTB OCYXAEHHbIX. BO3MOXHOCTb BKMIOYEHNSA HOBOrO are-
MEeHTa B BMAE MPaBOBbIX MPEMMyLLIECTB 00ycrioBrieHa AENCTBMEM B YTONTIOBHO-UCMNONHUTENb-
HbIX MPaBOOTHOLLEHNSAX 0BLLEeA03BONMTENBHOMO NPUHLMMA N CyLeCTBOBaHUEM TEOPETUKO-
NpaBOBON HAy4HOM KOHLUENUUW NPaBOBbIX MPEMMYLLECTB, a Takxe NPOBOAUMbBIX Hay4HbIX
nccnenoBaHui B aTon cpepe. Tem cambiM MOXKHO FrOBOPUTL O CYLLLECTBOBAHUUN NATU3BEHHOM
CTPYKTYpbl MPABOBOro cTaTyca v NpaBOBOro NOMOXEHMWS OCYXXOEHHbIX — CyObeKTUBHbIE Npa-
Ba, cBOOObI, 3aKOHHbIE MHTEPECHI, MPaBOBbLIE NPEMMYLLECTBa U lopuamnyeckme 0693aHHOCTI.

Mo cnpaBegnmBomy MHeHuo npodgeccopa B. . CenuBepctoBa, npenumMyLlecTBo obuie-
O03BONMTENBHOrO NPUHLMNA, 3aKrtoyaloLleecsd B NpeaocTaBneHnn Npoctopa Ans LWNPOKOon
aKTUBHOCTU U MHMLMATUBbLI CybbekTa obLLEeCTBEHHbIX OTHOLLEHUI, AN UX NOBEOEHUSA «MNo
YCMOTPEHUIO», UMEET CBOK CcneumduKy NpMMEHUTENbHO K nuuam, oTObiBalOLWUM Hakasa-
Hus [8, c. 25]. BMecTe ¢ TeM AaHHbIV NpMHLUKMN ByaeT onTUMarnbHO COYEeTaTbCs C MPUHLMUMOM
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anddepeHumaunmn u HaMBUAYyanu3auumn UCNONTHEHUS HaKa3aHUs, NOCKOSbKY OHM OQHOBpe-
MeHHO ByayT obecneunBaTb BO3MOXHOCTb peanv3almm 3IeMeHTHOro cocTaBa nNnpaBOBOro
cTaTyca 1M NpaBOBOro NOMOXeHUs ocyxAeHHbIX. Kpome Toro, AencTBme AaHHbIX MPUHLIXMOB
npu peanusauum JONyCTUMbIX NpaB 1 CBOOOA OCY>XAEHHbIX, UX UHAUBUAYaASbHbIX 0COBEH-
HocTen ByaeT cnocobcTBOBaTh HOPMUPOBAHUIO NPABOBbLIX NMPEUMYLLIECTB OCYXAEHHbIX MPU
OOHOBPEMEHHOM OENCTBUN PaBHbIX BO3MOXHOCTEN.

BBeneHue B CTPYKTYpy coepkaHus NpaBOBOro cTaTtyca M NpaBoOBOro MOSIOXEHUSA OCYy-
XXOEHHbIX HOBOTO 3rIEMEHTa He ABnsieTcs 6eCnoYBEHHBIM B CUITY MMEKOLNXCS HayYHbIX JOK-
TpUHanbHbIX Ny6nukauummn B faHHOM cdepe u cucteme npaBoBbiX HOpM YUK PO, ykasbiBato-
LLMX Ha MPU3HaKM NPaBOBbIX NPEUMYLLECTB OCYXAEHHbIX. [1pn 3TOM Mbl OTMEYaeM, 4TO HaLla
no3nuna IBNseTCA BeCbMa CMenbIM Hay4HbIM LLAaroM, HarnpasfeHHbIM Ha NepeocMbICrieHne
3M1EMEHTHOMO COCTaBa MHCTMTYTOB NMPaBOBOrO CTAaTyca U MPaBOBOro MONOXEHUS OCY>KAEHHBbIX.

B 2020 r. cocTosinack 3awmTa gucceptaumMoHHoro uccnegosaHna goueHrta A. I Penbe-
Ba Ha Temy «[llpenmyllecTBa B pOCCUNCKOM MpaBe: TEOPUS, METOA0MNOMNS, TeXHMKa». ABTOp
auccepTtaumm oguH 13 NepBbIX CMOr CHOPMYNMPOBaTh NMOHATUE NPaBOBbLIX NPEUMYLLECTB.
[MpaBoBOE NpenMyLLECTBO — 3TO OPUAMYECKAs KAaTErOpUsi, XapakTepMayoLwasacst npaBoMep-
HOM BO3MOXHOCTbIO CyObeKkTa yooBNeTBOpUTL CBOM MHTEpPEeChl Hanbonee NofHO U BCECTO-
POHHE 1 BblpaXalLascs Kak B NpeaoCTaBNeHNN 0CobbIX JOMNOMHUTENbHBIX NpaB, Tak U B
HenoaBepPXXeHHOCTU onpeaeneHHbIM 0693aHHOCTAM, 3anpeTam 1 orpaHudeHnamM. MexaHuam
yCTaHOBJIEHWS MPABOBbIX MPENMYLLIECTB BKIIOYaET B Ce05 COBOKYMHOCTb B3aMMOrapaHTupyo-
LLMX ANIEMEHTOB: @) UHTEPEC, TO ECTb CTPeMIeHne 0obuTbcsa Kakoro-nmbo pesynbrarta bnara;
6) 0o3BOMNEHNE, TO €CTb BO3MOXHOCTb MA@ BOCMONb30BaThCH NPeAoCTaBNeHHbIM MPaBoM
YNyYLlUTb CBOE NOSIOXEHWE; B) NOMOXUTENbHBIN U XXenaeMbl ANa rocygapcTea n cybbekta
pesynbTaT, BbIpaXXEHHbIN Kak B MatepuarbHON, Tak N B HeMaTepuanbHon opMe; I) opuam-
yeckad HopMa, TO eCTb PopMarbHO onpeaeneHHoe CPeAcTBO 3aKpeneHnst NpaBoBbIX Npe-
MMYLLECTB; 1) OrpaHu4eHuns (ecnum HeobxoanMo, U UCkItoueHue); e) npegensi [12, c. 13, 15].

Mo mHeHuto A. T. PenbeBa, 06a3aTenbHbIMK 3rieMeHTaMu creLmansHoro npaBoBoro craTy-
ca MOryT BbICTyNaTb ¥ NpaBOBble NPEMMYLLECTBA, KOTOPbIE HaMpaBMeHbl Ha yryYlleHne no-
noxeHwusa (ctatyca) nx obnagarens, a Takxe 06a3aHHOCTU, orpaHnyeHus 1 3anpeTsbl. cxoas
13 3TOro NpaBOBbl€ NMPEMMYLLECTBA OCYXOEHHbIX — 3TO COBOKYMHOCTb HOPUANYECKNX HOPM,
00yCrnoBreHHbIX crneLmanbHbIM CTaTyCoOM AaHHOro cybbekTa, MMerLuxX CTuMynupytoLlee u
KOMMEHCMPpYHOLLIEE 3HAYEHWE, HAaNPaBMEHHbIX HA CO34aHne pexvmMa nocrnabneHnst nopsigka oT-
OblBaHWs HaKa3aHUs 1 GnaronpusTCTBOBAHUA MyTeM MOSTHOIO UMM YaCTUYHOIO OCBOBOXAEHNS
OT HEKOTOPbIX 06AA3aHHOCTEN, CMSAMYEHNST YCTAHOBEHHbLIX OrPaHNYeHWI U 3anpeToB. [JaHHbIn
BN NPeuMyLLIECTB, peanusyscb B NepBylo odepedb B hopMe NbroT U NpuBUMernn, BbICTyna-
€T Mepow rocyaapCTBEHHOro ogobpeHns NoBeAeHNs] OCY>KAEHHOTO, YCTaHaBNMBaETCH He B
3aBUCMMOCTM OT HEOBXOAMMOCTM yyeTa reHAepHbIX, BO3PACTHbIX U NCUXOGM3NONOrnyeckmx
pasnuyuin, C N03MLMN ryMaHmama u cnpasegnmBocTu, obycnosneH TpeboBaHneM OCTUKEHNS
OCYX[JEHHbIM onpeaeneHHon cTeneHun ucnpaeneHus. Micxoasa ns uenesoro npegHasHavyeHus
BbIAENAITCHA NPaBOBbI€ NPEMMYLLECTBA: OPraHM3aLnoOHHO-NPOLIECCYalibHOro Xxapakrepa, co-
LunanbHO-TPYOOBOro Xxapaktepa, MmaTepmansHoro xapakrepa [13, c. 185, 201].

[MpaBoBble NpenMMyLLecTBa MOTyT pa3nuyaTbCH U B 3aBUCMMOCTU OT KaTEropUn OCY>XOEH-
HbIX. [MpaBoBbIe NpenMMyLLLeCTBa A5 XKEHLUNH-OCYKAEHHbIX — 3TO COBOKYMNHOCTb HOPUANYECKNX
HOpPM, OBGYCNOBMNEHHBIX cneynanbHbIM CTaTyCOM AaHHOIo CyObekTa, MMeLWmMX CTUMYNnpy-
loLee N KOMMNeHcUpyloLLlee 3HayeHue, HanpaBfeHHbIX Ha co3daHne pexunma nocnabneHuns
nopsigka oTobIBaHMSA Haka3aHus 1 6raronpuATCTBOBaHMSA MyTeM MOMHOMO MW YacTUYHOro
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0CcBOBOXAEHUS OT HEKOTOPbLIX 06A3aHHOCTEN, CMATYEHNA YCTAHOBNEHHbIX OFpaHNUYEeHnin 1
3anpeToB. [laHHbI BUG NPEeMMYyLLECTB, peanusysachb B NepByto oyepenb B hopMe nbrot u
NPUBUNErnin, BbICTyNnaeT Mepon rocyaapCcTBEHHOro ofobpeHus noBedeHNsa OCYXAEHHOrO,
yCTaHaBNMBaeTCA He B 3aBMCUMOCTM OT HEODOXOoAMMOCTM obecneyeHus ocyLecTBAsIEMOW
OeATENbHOCTUN U UMEIOLLMXCA 3acnyr, a B CBA3M C HEOOXOAMMOCTbLIO ydeTa reHAepHbIX pas-
NMYMIi C NO3MUMM TyMaHU3Ma M cnpaBegnnBoCcTW, 0BycnoBneH TpeboBaHNEM OOCTUMXKEHUS
OCYXAEHHbIM onpeaeneHHoOn cteneHn ucnpasneHus [14, c. 26].

Ha Haw B3rnsg, npaBoBoe NPEMMYLLECTBO OCY>KAEHHbIX KaK 31EMEHT NPaBOBOro cratyca u
NpPaBOBOro NONOXeHUs onpeaensieT HanpaBneHHOCTb MOOLLPUTENBHBIX HOPM MO CO34aHMUIO0 FOPU-
OVYECKN 3HAYUMBbIX CUTYaLMI, CyLLIECTBEHHO NOBbILLIAIOLLUX MPABOBOE MOSOXKEHNE OCYKAEHHbIX.
CaM TepMUH «NpaBOBOE NPENMYLLIECTBO» BKIOYaET B cebsi ABONHYIO CMbICITOBYH Harpysky, pac-
KpbIBaloLLYy0 OOBbEKTUBHbIE NOTEHLMAIbHBIE BO3MOXXHOCTU KaXXA0ro OCyXAeHHoro. Bo-nepsbix,
npenmMyLLecTBo hOPMUPYETCSH Ha OCHOBE AENCTBYIOLLEN CUCTEMbI YTONOBHO-UCNONMHUTENBHbLIX
HOpM, 3aeNCTBOBaHHbIX B 06ecneyeHmmn npaB ocyXaeHHbIX. Bo-BTOpbIX, MpenmyLectso ¢op-
MUPYeTCS Yepes NpaBoBOe CO3HaHWe (NpaBoBble MOTMBbI), NPABOBOE BOCMMUTAHMUE OCYXOEHHbIX
N peanuayeTcsl Npyu UX akTMBHOM MO3MTVBHOM MOBeAeHUM (MpaBOBasi akKTMBHOCTL). Kaxapin
OCYXXAEHHbIA NOTEHUMANbHO MOXET onpeaenvTb Ansi cebsl Lenb B Nony4YeHun npenmyLlectsa
Mpu YCIOBMU, ECITN OCYXXAEHHbIV MONTOXUTENBHO XapakTepM3yeTCcs U CTaBUT nepes COOoN xuna-
HEeHHbIe NMaHbl, CBSA3aHHbIE C JOCPOYHBIM OCBOBOXAEHMEM OT HakasaHus B BUAE NULLEHUS
cBoboabl. B cBSI3n ¢ M3N0XEHHbIM BO BHUMaHWE HeOOX0AMMO NpUHUMATL COAEpPKaHNe cammx
CyOBEKTMBHbIX NPaB OCYXXAEHHbIX: @) MPaBO HA COOCTBEHHbLIE NONOXUTENBHbIE AENCTBUS, BCEl-
4a npeAcTtaensioLme cobor BO3MOXHOCTb NOMb30BaTbCHA KAKUM-MO0 coumanbHbiM 6rarom Kak
MaTepuanbHOro, Tak 1 OyXOBHOro nopsiaka; 6) npaso TpeboBaHMs UCNONHEHUS (cobrnoaeHns)
ropnanyeckon o683aHHOCTU OT APYTMX NL; B) NPaBo NpUBerHyTb B HEOOX0OUMbIX CIyyasx K 3a-
LUMTE CBOEro CyObEKTMBHOrO Npasa, B TOM YMCHe C MOMOLLbIO CPEACTB rocyapCTBEHHOMO Npu-
HygeHus [15, ¢c. 92]. CyGbekTuBHbIE NpaBa OCyAeHHbIX OyayT cnocobCcTBOBATL HOPUONYECKOMY
CTMMynupoBaHuio. Mog tpuanyeckum CTUMyNMpoBaHNEM B HayKe YroflOBHO-UCMOMHUTENbLHOMO
npasa NoHUMaeTCcs NoOyXaeHMe OCYXKOEHHbIX K TAaKUM NpaBunam noBefeHus, B KOTOPbIX 3anH-
TepecoBaHO rocynapcTeo. LieHTpansHoe 3BeHO B NpaBoOBOM NperMMyLLIECTBE 3aHUMAIT NOOLLPU-
TenbHbIe HOPMBI. Mool pUTENbHBIE HOPMbI — 3TO YPErynMpoBaHHas B 3aKOHe cMcTema CTUMYJIIOB,
Harpag, npenmyLLecTs MopanbHOro nMbo MaTepranbHOro coaepxaHus, PpasHOCTOPOHHNX hopM
MONOXUTENBHOWM OLEHKM NMOBEAEHMNSA OCY>KAEHHbIX UIN CPEACTB MO3UTUBHOMO XapaKTepa, KoTopble
0400psaT NpaBOMEpHOE NOBeAeHNE OCYXKAEHHbIX, UX COLMArbHO MOME3HYI0 OeATeNbHOCTb, a
TakKe CTUMYIUPYIOT MPOLIECC peanu3auny UCTNIONHEHWS YTONTOBHOTO HaKa3aHUsl U NPUMEHEHMWS
K BOCNUTYEMbIM Mep UcnpasuTensHoro so3aencrams [16. c. 18, 20-21].

Y npaBoHapywmuTenewn n NPecTyrnHWKOB B Ka4yeCTBE BeAyLUX CTUMYIIOB MPaBOMEPHOro
noBeAEeHWs BbICTYNalT NPeMMyLLeCTBEHHO BHELLHME AeTEePMUHAaHTbI, CUCTeMa NpaBoOBOro
KOHTpONs. 3TN 00beKkTuBHbIE haKTopbl (POPMUPYIOT MPaBOCO3HAHME OCYXOEHHbIX, ABNHA-
HOTCA NPEeAnoChISIKOM U YCNOBMEM NPaABOBOro BocnutaHus. MNog npaBoBbIM BOCMUTAHUEM
Mbl MOHMMaEeM OpraHM3aLMOHHO-NOE0N0rMyeckoe BO3geNCTBME HA CO3HAHNE U MCUXOSOTUI0
OCYXAEHHbIX C Lienblo GOPMUPOBAHMS U NOBbLILLEHUS UX MPaBOCO3HaHUSA Ans obecneveHus
NpPaBOMEPHOIO M CouMarnbHO akTUBHOIO NOBEAEHUS B YCITOBUSAX OTObIBAHMSA HaKasaHWs U
NPUMEHEHNs Mep UCMPaBUTENBHO-TPYAOBOro BO3AeNCTBUSA. [MaBHas 1 KOHeYHas Lenb npa-
BOBOI0O BOCMUTAHNSA OCYXXAEHHbIX COCTOUT B (DOPMUPOBAHMM TAKOIO YPOBHS MPABOCO3HAHUS,
KoTopbIN 0becrneunn 6bl X NpaBOMEPHOE, OTBETCTBEHHOE M aKTMBHOE NoBeAeHWe B ucnpa-
BUTENbHO-TPYAOBON KONMOHMM, @ TakxXe rnocrie oTobiTus HakasaHus [17, c. 68].
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MpuBeaeHHbIE HAMU A0BOAbLI O CMbICNIOBOM NpefHas3HavyeHun NPaBoBbIX MPENMYLLECTB B
CTPYKTYpE NpaBOBOro ctatyca 1 NpaBOBOro NOMOXEHWst OCYXXAEHHbIX He ABNAOTCA 6ecnoy-
BEHHbIMU B CUIY UMEIOLLNXCHA HaYYHbIX NO3ULMIA aBTOPUTETHBLIX Y4eHbIX B 0611acTn yronoBHO-
WCMONMHUTENbBHOIO Npaga, rpaXgaHCKoro npaea, Teopuu rocygapcTea v npaesa. Cnegyet oT-
METUTb, YTO NpPaBOBbIE NPEMMYLLEeCTBa HeMb3s pacLeHMBaTh B kayecTBe crnocoba pacnpo-
CTPaHEHUS KakuUx-imbo AMCKPUMWHALMOHHBIX Havyan B YrOfOBHO-UCMOMHUTENbHbBIX MNpaBo-
OTHOLLeHusX. B cBA3n ¢ aTum MuHumanbHble cTaHa4apTHbIE NpaBuna obpalleHus ¢ 3aknto-
yeHHbIMK 1955 . B cogepxxaHum npasuna 70 npsaMo pekoMeHayroT: «B kaxxgom 3aBegeHuu
criegyeT UMeTb CUCTEMY NbroT 1 paspabaTbiBaTb pa3fiMyHble MeToAbl 06paLleHuns ¢ pasHbiMn
KaTeropmsamMm 3akmnio4YeHHbIX, YTOObI MOOLLPATL UX K XOpOLLEMY NOBEAEHMIO, pa3BUBaTb B HUX
YYBCTBO OTBETCTBEHHOCTWU, MPUBMBATbL UM MHTEPEC K UX NEePEBOCNUTAHNIO N A0BMBATLCS UX
coTpyaHmnyecTBay. [pakTU4eCKn aHanormyHble Mepbl ycTaHoOBINEHbl MUHMManbHBIMK CTaH-
OapTHbIMK NpaBunaMmm B OTHOLLEHMM obpalleHus ¢ 3akntodeHHbiMy (MpaBuna HenbcoHa
Mangenbl) 2015 r., koTOpble NpegycMaTpmBatoT npaeuno 95 cneaytowero cogepxanus: «B
KaXxgoM TIOPEMHOM YUupexaeHun cnefyet MMeTb CUCTEMY NbroT U paspabaTbiBaTbh pasnuy-
Hble MeToAbl 0OpaLleHNs C pa3HbIMU KaTEropusiMmn 3akinioYEHHbIX, YTOObI MOOLLPSATL MUX K XO-
poLleMy NoBeAeHUI0, pa3BnBaTh B HUX YYBCTBO OTBETCTBEHHOCTU, MPUBMBATbL UM MHTEPEC K
MX NepeBOCNUTAHMIO N JOOMBATBLCHA UX COTPYAHNYECTBAY.

MpuHUMas BO BHMMaHWE yKasaHHble NpeanoXeHUs o NpaBoBbIX NPeMMyLLecTBax N yyum-
TbiBasd paHee MMEILLMECH HayYHble OOCTMKEHUS B JaHHOW cdepe, Mbl MpMBegeM npuve-
pbl HekOTOpPbIX HOpM YUK P®, obpasytoLmx LenocTHy0 CUCTEMY NPaBOBbLIX NPEUMYLLECTB
ocyXaeHHbIX. Cpegmn Hux 4. 2.1 cT. 89 «CBMaaHMs ocyXAEeHHbIX K NTULLEHNIO cBOBOAbI», Y. 2,
21, 2.2 c1. 97 «Bble3gbl ocyXaeHHbIX K nuweHnto ceoboabl 3a npeaenbl UcnpaBUTENbHbIX
yupexgeHuny, 4. 5 c1. 99 «MatepumanbHo-6bIToBOE 00ecneyeHne OCy>XAEHHbIX K NMULLEHUIO
cBoboabl», 4. 5 cT. 104 «YcnoBusa Tpyaa OCY>XAEHHbIX K nuLieHuio ceobopi», cT. 118 «Ycno-
BUS COOEPXKaHNS OCYXOEHHbIX K MMweHnto cBobopbl B LUTPAGHBIX U30NATOPaXx, NMOMeLLEHMAX
KaMepHOro Tuna, eAnHbIX MOMELLEHUAX KaMepPHOro Tuna u OANHOYHbLIX KaMepax», 4. 2 ¢T. 120
«cnpaButenbHble KONOHUKM 00LWEero pexunma, 4. 3 cT. 121 «Ycnoeusi oTObIBaHUS NULLEHWUS
cBo6Obl B MCNpaBUTESNbHBIX KONOHUSAX 00LLero pexumanr, v. 1, 2 c1.122 «AcnpaButensHole
KOJTOHMM CTPOroro pexuman, 4. 1 c1. 175 «lMopssigok obpalleHus ¢ xogaTancTtBOM U Hanpaere-
HUA npeacTaBneHus 06 ocBoboOXaeHMM 0T OTObIBaHMS HaKa3aHUs UM 0 3aMeHe HeOTObITOM
YyacTu HakasaHus 6onee MArKMM BUAOM Haka3aHUSA».

B ocHOBe npefocTaBneHns NpaBoBOro NpenmyLLiecTBa Nexart pasnnyHble yCnosus, cpe-
OV HUX: BO3pacT, MOJ, HanMyne HeCoBEPLLUEHHONETHNX OeTeN, COCTOSHNE BepeMeHHOCTH,
nakTauuu, MHBanNMOHOCTb, OCYXAEHHbIE U3 YUCNa OeTen-CUPOT U aeTen, octaBuuxcsa 6e3
noneyeHus poauTenen, TpyAoBble Noka3aTenu, NonoX1TeNnbHOEe NOBEAEHNE OCYXKAEHHOIO
npu pasnu4yHbIX YCrOBUSX OTObIBAHUSA HaKa3aHUsa B BUAE NuLleHus cBobobl, BO3MeLLeHne
Bpeaa, MPMYNHEHHOIO NPECTYNNeHNEM, packasiHie B COBEPLUEHHOM OEAHUN.

Llensmu nonyyeHus nNpaBoBbIX NPEUMYLLECTB OCY>XAEHHbIX MOryT ObIThb: NpegocTaBneHve
ANUTENbHBIX CBUAAHWUI; Bble3bl 3a Npeaeribl UCNpaBUTENbHbIX yYPEXO4EeHUI; TpegocTaBneHme
NUTaHUA, oaexabl, KOMMYHaNbHO-ObITOBBIX YCNYT U MHOUBUAYANbHbLIX CPEACTB MMrneHbl; yBenm-
YeHne NPOAOIHKUTENBHOCTM €XErogHOro Onia4YnBaemMoro oTnycka; yBenmyeHme BpeMeHun npo-
rYMK1U OCYXXOEHHbIX K NULLEHNI0 cBOBOAbI B LUTPAdHBLIX M30MSTOPax, NOMELLEHUAX KaMEePHOro
TMNa, eauHbIX MOMELLIEHNSIX KAMEPHOro TUMa 1 OOUHOYHBLIX KaMepax; nepeBod B obneryeHHble
YCIOBUS OCYXXAEHHbIX, OTObIBAIOLLNX HAKa3aHWS B UICMPaABUTENbHBLIX KONOHUAX OOLLErO peXUMA;
npoXxuBaHune n paboTa Nog Haa30poOM aAMUHUCTPaLMK NCTpaBMTENbHON KONIOHUK 3a npegena-
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MW UCNPaBUTENBHON KONTOHUM OCYXAEHHbIX, OTObIBaOLLMX HaKka3aHne B 0BneryeHHbIX yCrnoBumsx
nepen ocBobOXAEHNEM; MPOXMBaHME 3a NpeaenamMy NcnpaBUTENbHON KOMIOHUM COBMECTHO C
CeMber Unn 4eTbMU B XUNbIX NOMELLLEHUAX, HAXOAALMXCS B UX COBCTBEHHOCTU UMK NOSib30Ba-
HWW; NepeBof B 06NeryeHHbIe YCIOBUSA OCY>KAEHHbIX, OTObIBAIOLLIMX HaKa3aHWs B UCNpaBUTeNb-
HbIX KONTOHUSAX CTPOrOro peXmMmMa; yCroBHO-4OCPOYHOE OCBOBOXAEHNE OT OTObIBAHNS HAKA3aHUS.

ObecneyeHune peannsaunm NpaBoOBbIX MPEMMYLLIECTB OCY>KAEHHbIX JOCTUraeTcs nocpea-
CTBOM [JENCTBUSA peXuma UCMONMHEHUsS Haka3aHUs B coveTaHUM C OCO3HaHMEM CaMux OcCy-
XOEHHbIX HEODXOAUMMOCTM 3aKOHHOIO MOJSTyYEHUS TOr0 MNU MHOFO BuAa NpeumyLliecTsa.
B cBs3u ¢ aTnm 4o cux nop BocTpeboBaHHbIM ABRsieTCAa MHeHue npodeccopa H. A. CTpyu-
KOBa O AENCTBUM peXMMa B YCITOBUSIX UCMPABUTENBHOIO yupexaeHns: «Pexnm kak ogHo n3
OCHOBHBbIX CPECTB UCMNPaBEHNs N NePEBOCIUTAHNSA OCYXOEHHbIX, ONULIETBOPSAS NOPSAOK B
YCITOBUSX UCMOJTHEHNS HAaKa3aHusl, ABNSETCH CamMmblM BaXXHbIM (pakTopoM AUCUMMAMHMPOBa-
HUSA NUL, NULWLEHHbIX CBOBOAbI. .. PEXMM UCMONHEHUs Haka3aHUsa NpeacTaBnsieT cobom Crnox-
HOE M MHOrOMIaHOBOE CoLMarnbHOE SIBIIEHME, KOTOPOE BNIUSET HA BECb NPOLECC OTObIBAHMS
HakKasaHusa U NPUMEHEHNA KOMMeKca Mep BO3AEeNCTBUSA Ha ocyaeHHbIX» [18, c. 18, 106].

Cuuntaem cripaBennmMBoi ToUKy 3peHus npodeccopa T. . MuHA3eBOM 0 TOM, YTO OYHKLMMK
pexuMa BbIpaXKaloT ero CyLHOCTb U NpeacTaBnsAlT coboM COBOKYMHOCTb AENCTBUIA, Npea-
Ha3HaYeHHbIX ANA OOCTMXKEHUSA onpederneHHbix pesynsratoB. ObecneumnBarowas yHKUMS
pexumMma npusBaHa peLunTb OCHOBHYIO 3aady OeATenbHOCTU UCMIPaBUTENbHBIX YyYpeXaeHNN —
WCNONHNTb HakasaHue B Buae nuweHnsi cBoboabl, HA3HAYE€HHOE KOHKPETHbBIM fMLaM, TO ecTb
co3faTb yCrnoBus AN ux Tpyaa, otabixa, obyveHus, gocyra, MeaMko-caHUTapHoro o6cnyxu-
BaHus. OHa ocyLlecTBNAETCS NOCPEeACTBOM CTPOroro YCTaHOBMIEHMS B HOPMATMBHbIX akTax,
perynupyoLLMx NpaBoBOE MNOMOXEHME OCY>KAEHHbIX, PAMOK JO3BONIEHHOro NoBeAeHns (rpaHuLy
nepeaBwKeHnsi, pacrnopsaaka OHS, KOnM4ecTBa CBUAAHWN, NonyyYyeHnss baHgepornen, NoChbINoK,
nepenad, Nnpasun NOBeAEHUS C OCY>XAEHHbIMU NepcoHana yuYpexaeHuin n UHbIX v u np.) un
CpeACTB BO34ENCTBUS Ha OCYXXAEHHbIX B Cy4asx Ux HapylleHus. VicnpaButenbHas QyHKUNS
pexxmmMa OTHOCUTCS TOSNBKO K OCyXAeHHbIM. OHa NposiBNSIETCSA B TOM, UTO, yCTaHaBnMBas paMku
O03BOJIEHHOTO NOBEAEHWS 4119 OCYXXOEHHbIX, PEXUM NMP13BaH BO3LENCTBOBATb HA HUX, NpUyYaThb
K AMCUUNNUHE, NOPSAKY, Co34aBaTb BO3MOXHOCTM 45151 USBMEHEHWSI MPaBOBOro NONoXeHUs BU-
HOBHBbIX BMJ10Tb 0 MX YCITIOBHO-A0CPOYHOIr0 OCBOOOXAEHUSA U3 UCTIPABUTENBHOMO YYPEXAEHUS.

Takum obpasoM, Hamu Gbina NpeanpuHaTa NoNbITKa aHanM3a n TeopeTUYeCcKoro OCMbIC-
NeHns arneMeHTa NpaBOBOro ctaTtyca U NpaBOBOro MOMOXEHUsI OCYXXAEHHbIX. BO3MOXHO,
AaHHas No3MLMs KOMY-TO NOKaXeTCH NPOTUBOPEYMBOM B Cpe3e BCel MMEKOLLENCH KOHLLeNLnn
YrONOBHO-MUCMNOMHUTENBHOIO NpaBa U YroroBHO-UCMOMHUTENBHOMO 3akoHogaTenscTea Poc-
cunckon depepaumm, Ho 0603HaYEHHbIE B CTaTbe BbI30BbI AMKTYIOT BbIpaboTKy HOBbIX NOA-
X0[OO0B K paccmaTpuBaemon npobrnematuke. Cuntaem, YTo ganbHeNLLMe HayYHble pa3paboTku
YCUNAT AaHHY0 No3uuuio u ByayT cnocobcTBOBaThL NPEOAONEHUI0 UMEIOLLNXCHA TPYOHOCTEN
B HOPMAaTMBHO-NPaBOBOM PErynMpOBaHUN YrofIOBHO-NCNOSTHUTENbHbLIX MPABOOTHOLLEHWIA.
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