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JlykoBkuH, K. E. 3apybexHast Mogenb MCMOMHEHMS YTONOBHOIO Haka3aHus B BMae wrpada
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AHHOTauusa. B cTtatbe aHanuaupyTca 3apybexHble MOAENU UCMOSNTHEHUS Ha-
KasaHusa B BUAe wTpada Ha npuMepe NATU CTpaH KOHTUHEHTAaNbHOW CUCTEMbI Npa-
Ba — ®paHuuun, Ffepmanun, Monbwn, McnaHum n Utanum, ycroBus HasHavyeHUs u
NCMOMHEHNS HaKa3aHUs No napamMeTpam eQuHUL, U3MEPEHUS, TUMY B3bICKAHUSA, Me-
XaHU3MaM OTCPOYKU, PpacCPOYKM M 3aMeHbl Haka3aHus. YrofloBHOe 3akoHogaTerb-
cTBO Poccuickon ®egepaumm NnONHOCTLIO NpuAaepXmuBaeTcsa npuHunna gudpdepeH-
umaumm HakasaHus, ocobo BbiAeNeHHOro B YronoBHoM kogekce PpaHunn. OgHako
pa3paboTka 1 BKMOYEHME B 3aKOHOAATENbCTBO BO3MOXHOCTU B3bICKAHUSA MMYLLE-
CTBEHHOrO WTpada, kak 3To NpegycMoTpeHo B epMaHnn, cylecTBEHHO obnerunT
€ro B3bICKaHWe, MOCKOMbKY OCYXXAEHHbIE HEPEKO HEe NMEIT AEeHEXHbIX CPeacTB, HO
pacnonaratT COOCTBEHHOCTbH. [1py 3TOM UMYLLLECTBEHHbIN WTpad He crieayeT 00b-
€AVNHATb C KOHMCcKaumen nmyLecTBa Kak MeEpOR YrofloBHO-NPaBOBOro BO34eNCTBMS
UM MOAEnNbI peanusaunm MMyLLECTBa C TOProB cornacHo ®egepanbHOMY 3aKOHY
«O06 ucnonHUTENLHOM NPOM3BOACTBEY. Mogenb MMyLLLECTBEHHOrO WTpada AoIKHA
OblTb BHEOPEHA C y4EeTOM BCEX OCOOEHHOCTEN POCCUMCKOrO 3akoHOOaTenbCcTBa U
counanbHO-3KOHOMUYECKNX haKTOPOB.

KnroueBble cnoBa: wrpad, ucnonHeHne wrpada, PpaHums, lrepmanus, Mcnanus,
Monblwa, Utanus.

LLitpad kak Hanbornee MArkUn BUA yroroBHOMO Haka3aHUsA ncnonHaeTcsa B Poccun cornac-
HO OBYM (beeparbHbIM 3aKoOHaM — YrofoBHO-UCMNONHUTENBbHOMY Kofekcy Poccuiickon ®efe-
paunn n depepansHomy 3akoHy «O6 NCNONHUTENBHOM NPOU3BOACTBEY. [1OHATME, pasmepbl
N yCrOBUS HasHavyeHnd Wtpada Takxe ykasaHbl B CT. 46 YronoBHoro kogekca Poccuinckon
depepaymn.

© NykoskuH K. E., 2018
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Cpefu yyeHbIX U cneunanmcToB-nNpakTUKOB BeAyTCA AUCKYCCUM O npobriemax, BO3HMKa-
IOLKMX B NMpouecce NpMMeHeHus 3akoHoaaTenbcTBa 06 ncnonHeHuu wrpada kak Buaa yro-
NOBHOrO HakasaHus. BeigBuraotcsa npeanoxeHna ob namMeHeHun cpoka Ha 4OBpoBONbHOE
ncnonHeHne HakasaHus [3], cnocoba B3biCkaHus WTpada B OTHOLLEHUN HECOBEPLLUEHHONET-
Hux [1, 4], nopsigka 3ameHbl WwWTpada ApyrMMn HakasaHnamun [2] u gp.

B koHTekcTe aHanu3a 0603Ha4YeHHbIX NPo6em Ype3BblHaNHO NHTEPECEH ONbIT 3apybex-
HbIX rOCygapcTB B 06n1acTy UCNOMHEHWs WTpada Kak yronoBHOro Haka3aHusl, MOCKOMbKY OH
NO3BOSIET COMNOCTaBUTb Cpa3y HECKONbKO MOAENEN U BblAENUTb UX NpeuMMyLlecTBa U He-
OO0CTaTKM C NOoCcrneayoLwmm 3aMMcTBOBaHMEM HOpM. Ecnn roBopuTb KOHKpeTHee, Hanbonee
6nuskumn Poccrun no npaBoBOK CUCTEME SABMAKTCA rocygapctsa EBpocotosa ¢ pomaHo-
repMaHckoun cuctemom npasa. [ing aHanusa 3apybexHoro onbita He0BX0AUMO B3ATb HE Me-
Hee NATU CTpaH CO CNOXMBLUENCHA npaBoBon cuctemon — ato ®paHumsa, OPI, Monbwa, Uc-
naHusa n Ntanma. B kauecTse OnopHbIX NapamMeTpoB aHanuaa uenecoobpasHo oTcrnexmnsaTtb
criegyolme BaxKHble nokasarenu:

1. EamHnybl namepeHns wtpada — pukcMpoBaHHas CymMmMa Unu yCcrioBHble eguHULbI,
NPOLEHTHI.

2. Tun B3bICKaHUS — OEHEXHOE UM UMYLLLECTBEHHOE.

3. OTcpoyka nnu paccpoyka UCNONHEHUS Haka3aHus.

4. 3ameHa Haka3aHug Ha bonee unu MeHee CypoBble MepPbl B3bICKAHUS 1 MOOLLPEHUS.

OpHom n3 camblx CTapbiX NpaBOBbIX MOAENEN YrorioOBHOrO npasa ABNSAETCS YrorioBHO-
npasoBas cuctema ®paHumn. Bo OpaHuumn gencteyet YronoBHbIn kogekc 1992 r. (nanee —
YK ®paHuunm), no KOTOpomy LUTpad OTHOCUTCS K UCNPaBUTENbHBIM Haka3aHUSM U Hakasa-
HUAM, KOTOPbIM NOLBEPralTCs 3a COBEPLUEHME YTONOBHbIX HApPYLLUEHWI, NPUYeM Haka3aHue
NPUMEHSAETCS Kak K PU3NYECKUM, TaK U K IOPUANYECKUM MNNLAM.

CornacHo cT. 131-13 YK ®paHumm wrpad ncumcnaetcs B PUKCUPOBAHHON AEHEXHON CyM-
M€ 1 B OTHOLUEHUN PU3NYECKMX NUL, COCTaBNSAET:

1) no 38 eBpo (250 cpaHKkoB) 3a NpOCTyNokK 1-ro knacca;

2) no 150 eBpo (1 000 dhpaHKoB) 3a NPOCTYMNOK 2-ro Knacca;

3) 0o 450 eBpo (3 000 cbpaHKOB) 3a NPOCTYNOK 3-ro Knacca,

4) no 750 eBpo (5 000 cppaHKkOB) 3a NPOCTYNOK 4-ro Knacca,

5) no 1 500 eBpo (10 000 dhpaHkoB) 3a NPOCTYMNOK 5-ro knacca, n ata cymma B Cny-
Yyae peuuamea, €cnu 3TO NpeayCcMOTPEeHO NOCTaHOBNEHMEM, MOXeT BbITb yBenuieHa Ao
3 000 eBpo (20 000 cppaHkoB).

B 3akoHogaTenbcTBe ®PpaHumm Takxe CyLecTByeT rmbpuaHoe HakasaHue — wTpado-gHu,
KOTOpble 3aMEHSAIOT TIOPEMHOE 3aKITi0YEeHME U COCTOAT B 00513aHHOCTU OCY>XAEHHOIO BHECTU
B roCydapCTBEHHbIN BIOAXET CymMMy, 06U pasMep KOTOPON 3aBUCUT OT YCTAHOBIIEHHOrO
CyObeln exxeAHEBHOIo B3HOCA, BbIMNMaynBaemMoro B Te4eHne onpeaeneHHoro KonmyecTasa gHen.
Pasmep exxeHeBHOro B3HOCa yCTaHaBMNMBAETCS C y4ETOM JOXOLOB U pacXOA0B NOACYAUMOTrO;
OH He moxeT npeBbiwaTb 300 eBpo (2 000 cpaHkoB). KonnyecTso WTpado-gHen onpeaens-
€TCH C y4eTOM 0B6CTOATENBLCTB NPECTYNHOIo AESHUS; OHO HE MOXET npeBbiwaTh 360 AHEN.
Mo BOnpocCy OTCPOUKM MCNOMHEHNSA Haka3zaHna cornacHo cT. 132-30, 132-31 YK ®paHumm no
aernam o npecTynneHusiXx Nnu NpocTynkax npocrtasd OTCPoYKa UCMNOMHEHNA HakazaHnsa Mo-
XeT 6bITb NpefocTaBrneHa PU3n4eCKoMyY NunLy TOMbKO B Criydae, ecrnv 06BMHSAEMbIN He Bbin
OCYXAEH B TeYeHue NATU NeT, NpeaLlecTBYLWLMX paccMaTpnBaemMbiM AesiHUSM, 3a obLue-
YrofioBHOE NPEeCTYNneHne Unm NpocTynoK K HaKka3aHuio B BUAE YrONOBHOMO 3aKNHYEHUS Unm
TIOpeMHOro 3akntodeHuns. CornacHo ct. 131-42 YK ®paHuumum wtpad moxeT 6biTb 3aMeHeH
bonee cypoBbIMM HaKa3aHMUSAMN TOMNbKO B OTHOLLEHUN IOPULANYECKUX NnL.
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YronoBHbIn kogekc Pl 6bin npuHAT B 1998 1., N0 HEMY AEHEXHbIN WTpad OTHOCUTCS
K OCHOBHbIM BMJaM Haka3aHun U NMPUMEHSIETCA 3a COBEpLUEHME NPOCTyNKa — NPOTUBO-
NpPaBHOrO AesHUSA MeHbLUEN onacHoCcTu, Yem npectynneHue. CornacHo n. 1 § 40 YK ©PI
OeHeXHbIW WwTpad HadHavyaeTcs B AHEBHbIX CTaBKax, MpMyYem cocTaBnsaeT MUHUMYM NATb
N, eCrniv 3aKOH HenpeagycMaTpuBaeT MHOIMo, MakCMMyM TPUCTa LIEeCTbAECAT NOSMHbIX AHEB-
HbIX CTaBOK. Pasamep AHEBHOWN CTaBKM He PUKCUPOBAH, CyA onpedenseT ero ¢ y4yeTom
NMYHOrO U MaTepuanbHOro MosioXeHns nuua, coseplumsllero agesHue. Npu aTom cya,
KaK npasuno, MCXoOUT U3 YUCTOro Aoxoaa, KOTopbli UMeeT UM Morno 6l UMeTb NULUO
B cpeaHeM B AeHb. [IHeBHas cTaBka ycTaHaBnmBaeTcs B gnanasoHe oT 1 (MMHUMYM) o0
30 000 (makcumym) eBpo.

B § 42 YK ©PI' npegycmoTpeH MexaHu3M paccpoyku wrpada. Tak, ecnm ocyXa4eHHbIN
He B COCTOSIHUM HEMEANEHHO BbINMaTUTh AEHEXHbIN WTpad B CMy CBOUX MUYHBIX U MaTe-
puanbHbIX YCOBUIA, TO Cy4 Ha3Ha4YaeT eMy CPOK nnaTtexa unm no3BongdeT BbinnadnsaTth ge-
HeXHbIN WTpad onpegeneHHbiMy Yyactamu. Cya npu 3TOM MOXET NOCTaHOBUTb, YTO MbroTa,
paspeLuatoLLlas Bbinnaty AeHexHoro wrpada onpefeneHHbIMU YacTsaMu, yTpadnBaeT CBOKO
CuUny, ecrnv oCy>XAeHHbIn HECBOEBPEMEHHO BbiNiaynBaeT YacTb nnartexa. [NpegycmoTtpeHa
TakXe BO3MOXHOCTb 3aMeHbl WTpacda nuweHnem csobobl U3 pacyeta ogHa AHEeBHas CTaB-
Ka 3a 0OuH AeHb nueHus csoboabl.

Kpome Toro, B HeMeLKOM 3aKOHOAAaTENbCTBE NPeAYyCMOTPEH UMYLLECTBEHHbIN WTPad.
CornacHo § 43a YK ©PI" cya, Hapsaay € NOXU3HEHHbIM NuieHnemMm cso604bl Unn BpeMeH-
HbIM NnuweHnem cBoboabl Ha Cpok Bornee ABYX MeT, MOXET NPUroBOpuUTb NNLO, COBEP-
lwnBLIEe OesHUe, K ynnaTte AeHEXHON CyMMbl, pa3Mep KOTOPOW OrpaHn4yeH CTOMMOCTbIO
MMyLLecTBa 3TOro nNuua (MMyLecTBEHHbIN WTpad). MMyLwecTBo nuua AOSKHO 6biTb NoA-
BEPrHyTO PbIHOYHOWM OLEHKEe, Ha pe3ynbTaTbl KOTOPOW U crneayeT onupaTtbCs cygy npu
BbIHECEHUUN pELLUEHUS.

YronoBHbI kogekc Nonblin BbigendeT wrpadg Kak OCHOBHOE HakasaHue, ucHmcrnsiemoe
B OHEBHbIX cTaBkax. CornacHo cT. 33 § 1 HanMmeHbLLee KoNuM4ecTBO CcTaBok paBHo 10, Hau-
6onbliee — 360. Cya MOXeT Ha3HauMTb LWITpad Takxe Hapsay ¢ nueHnemM cBoboabl, ecnu
BWHOBHbIV COBEPLUWI AeAHME C LieNnbto NOMyYeHUs UMYLLLECTBEHHOW BbIrO4bl UMK KOrga nmy-
LLeCTBEHHYO BbIrogy nonyyun. YctaHaBnuBas OHEBHYKO CTaBKy, Cy[ y4YuTbiBaeT AOXOAbl
BWUHOBHOIO, €ro MNYHbIE U CEMEWNHbIE YCINOBUS, MaTepmnarbHOe NOMoXeHne 1 BO3MOXHOCTU
nonyveHunsa 3apabotka. 1o nonbCckoMy 3akoHOAATENbCTBY AHEBHAS CTaBka He MOXET bbITb
Huwxe 10 3noTeix nnu Beiwe 2000 3noTbix. CornacHo c¢T1. 70 § 1 YK lNMonbLlimn npegycmoTpeHa
BO3MOXHOCTb OTCPOYKM UCMNOSTHEHUS WTpada Ha UcnbiTaTeNbHbIN CPOK OT 1 roga 4o 3 nerT.

Mo ncnaHckoMy 3aKOHOOATENbCTBY AEHEXHbIN LTpad OTHOCUMTCHA K Haka3aHUsIM MeHee
TSOKKMM 1M HEBOMbLUMM, a TakxXe NPUMEHSIETCH KakK K PU3NYEeCKMM, TaK U K FOPUANYECKUM fn-
uam. Pasmep geHexHoro wrpada ncumcnseTca B pukcmpoBaHHoOM aHeBHoM cTaBke. YK Uc-
naHun 1995 r. B ¢T. 50 3akpenngeT MUHUMAnNbHbLIA U MakCUMarnbHbI pa3Mepbl CTaBkU — OT
2 po 400 eBpo onsa usndecknx nuy 3a 1 geHb.

Kpome Toro, c1. 52 YK WcnaHun npegycmatpmBaeT BO3MOXHOCTb Ha3HaunTb WwTpad B
pasmMepe, NponopLUNOHANbHOM NPUYNHEHHOMY yulepBy, LLeHHOCTM 0bbekTa npecTynneHus
U nHom Beirodel. B atom cnyyae cyg unu TpubyHan Bnpase OTCTYNUTb OT MUHUMAarnbHOTO U1
MakcumanbHOro npefenos wrpada. Npu 3ameHe wTpada nuweHmem csoboabl OHO Ha3Ha-
YaeTcs B BMAe apecTa B BbIXOAHbIE JHMW UMK, C COrnacus OCY>XAEHHOro, K HeMy NPUMEHSIIOTCS
paboTbl Ha Nonb3y obuiecTBa. [NpegycMoTpeHa BO3MOXHOCTb BbinNnaTthl LWUTpada B TeyeHne
OBYX neT NMbo ero ymeHbLUEHNE, eCNN OCY>KAEHHbIN HAXOANTCS B TSXXENOM MaTepuansHOM
NONOXEHUN.
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B YK Utanuu npegycMoTpeHO ABa BMAa AEHEXHbIX LUTpAOB — 3a NPeCTYNeHns 1 3a Npo-
CTYNKW. [leHexHbIn WwTpad 3a npecTynfneHnsa yctaHaBsnueaeTcs He Huxe 50 nup n He Bblle
50 000 nup B Ka4ecTBe OCHOBHOrO HakasaHusl, a B Ka4ecTBe AONONHMTENbLHOro — ot 50 go
20 000 nup. B cT. 26 pasmep wtpada 3a npoctynku onpegensetca ot 20 go 10 000 nup, npu-
yeM cyq BnpaBe yBeNUUUTbL pasMep LiTpada TpoekpaTHO OT BEpXHero npegena. Boamox-
HOCTW OTCPOYKUN NI pacCcpoYKkm ynnaTsl WTpada B 3aKOHe He NPeayCMOTPEHO, PABHO Kak 1
HEeT MexaHn3mMa 3aMeHbl HakaszaHus.

AHanuns mogeneun HasHavyeHs 1 UCNONHEHWS Haka3aH4 B BUuae wrpada B npuBeAeHHbIX
CTpaHax No3BonseT caenaTb creytoLlme BblBOAbI:

1. BO3MOXHOCTb MMYLLECTBEHHOrO WTpada npegycMmoTpeHa Tonbko B YK OPI, B 3akoHO-
AaTenbCcTBE OCTanbHbIX CTPaH UMEETCH TONbKO AEHEXHbIN WTpad.

2. Bo ®paHumm 1 B UTanum geHexHble WwTpadbl UCHUCTIAIOTCHA B (PUKCUPOBAHHbIX CyMMaX,
B TO BpeMms kak ®PT, MNonbwa n cnaHnsa ncnonb3yoT CUCTEMY OHEBHbIX CTABOK.

3. Bo ®paHuuu u B lMNMonbLue npeaycMoTpeHa BO3MOXHOCTb NpeaoCTaBeHUst TOMbKO OT-
CPOYKM Npu UCMONHEHUN WTpada, B To BpeMs kak B OPIM n icnaHun ecTb BO3MOXHOCTb OT-
CPOYKM N paccpoykn. B UTannm Takon mexaHu3m OTCYyTCTBYET.

4. B yronoBHOM 3aKkoHOAATENbLCTBE BCEX NATU paccMaTpmBaeMbiX CTpaH npegycMoTpeHa
3aMeHa HakasaHuda Ha bonee cypoBoe, npuyem Bo PpaHumm Takas cuctema nNnpuUMeHsieTcs
AN PUANYECKUX NAL, a B OCTalNbHbIX CTpaHax — ans dpusundeckux. Ltpad 3ameHsaeTcsa Ha
TIOPEMHOE 3aKIYeHMe.

5. Pasmepsl WwWTpadoB BapbMpylOTCs OT BEPXHErO A0 HUXHEro npeaerna ¢ BO3MOXHOCTbIO
HasHayeHus WTpada Bbille BEPXHEro npeaena no ycMoTpeHuo cyaa.

Tabnuuya 1
YcnoBusa ncnonHeHUA HakasaHusi B Buge wrpada
B CTPaHaxX KOHTUHEHTaNIbHOW CUCTEMbI NpaBa
CTtpaHa / napa- OTcpouka
P P EanHuua P 3ameHa
MEeTpbl UCMOSTHE- Tun B3bICKaHUSA N paccpoyka
n3mMepeHust HakasaHus
HUS HakasaHus NCMNOMNHEHNSA
Tonbko
dukcmpoBaH- MpumeHseT-
DdpaHuma JeHexHoe ans opuau-
Has cymma cs OTCpoYKa
YeCKMX nuy,
[eHexHoe, MpumeHsieTca Bo3morxkHa
PPl [HeBHas cTaBka nmyLle- OTCpOYKa ans dousnye-
CTBEHHOE 1 paccpoyka CKMX nuyy
MpumeHsieTca
Monbwa [HeBHas cTaBka [eHexHoe -
OTCpOYKa
MpumeHseTca
P [nsa dounsnye-
VicnaHus [HeBHas cTaBka [eHexHoe oTCcpoyka CKUX ML
1 paccpoyka
durkcnpoBaH- nsa domsnye-
Ntanunsa P [eHexHoe - Ana &
Has cymma CKMX nuy,
MpumenseTca
Poccus durkcnposaH- P Ons dunsunye-
[eHexHoe oTCpoYKa n
(8nsa cpaBHeHUS) Haa cymma CKMUX nuy,
paccpoyka
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Tabnuua 2
Pa3smepbl wrpacoB B cTpaHaxX KOHTUHEHTANbHOMW CUCTEMbI NpaBa
Crpana / [eHexHbIn wrpad MmyLiecTBeHHbIN WTpad
napameTpbl
NCMNONHEHUS MuHmanbHas MakcumanbHas MuHnmans- Makcumans-
HakasaHus BENNYMHA BEJIMYMNHA Has BENNYMHA | Has BENMMYUHA
1) oo 38 eBpo 3a NMpoCTynok
1-ro knacca;
2) po 150 eBpo 3a NPOCTYMNOK
2-ro Knacca;
®paHuus gzioKiSa(isaB;po 3a NpoCTynokK B B
4) no 750 eBpO 3a NPOCTYMOK
4-ro knacca;
5) oo 1 500 eBpo 3a npocTy-
nok 5-ro knacca
OPr oT 1 eBpo no 30 000 eBpo Mo PBIHOM- 1o PBIHOM-
HOW OLleHKe HOW OLleHKe
Monblua o1 10 310ThIX 0o 2 000 3noTbIX — —
Mcnanus 0T 2 eBpO 0o 400 eBpo — —
£o 50 000 nup — 3a npecTy-
Wtanuna ot 50 nup nnexHune - -
0o 10 000 — 3a npocTynok
Poccus (Ans | or 5000 A0 5 000 000 pyGneii - -
CpaBHEHUS) pybnen

Takum o6pasom, yrornoBHoe 3akoHoAaTeNbCTBO PP NoNHOCTbLIO NpUAEPXKUBAETCS NPUHLUN-
na guddepeHumnaumm HakasaHus, ocobo BbigeneHHoro B YK ®paHummn. OgHako paspaboTka
N BKIMIOYEHME B 3aKOH BO3MOXHOCTU B3bICKaAHMS UMYLLECTBEHHOrO WTpada, Kak aTo npe-
OycMOTpeHo B 3akoHoaaTenbcTBe OPI, cylecTBeHHO 06reruymTt ero B3biCKaH1e, NOCKOMbKY
OCYXX[EHHble HEPEOKO He MMET OEHEXHbIX CPeacTB, HO pacrnonaraioT cCO6CTBEHHOCTbLHO.
[Mpn 9TOM MMYyLLECTBEHHbIN WTpad He cnepyet obbeanHATL C KOHMCKaLuMen nvyectaa
Kak MepoW yrorioBHO-MpaBoOBOro BO34eNCTBMS UM MOAENbIO peann3aLlmm UMyLLecTsa ¢ Top-
ros cornacHo ®egepanbHomy 3akoHy «OB6 ncnonHUTENbLHOM Npou3BoacTBey. Mogens nmy-
LLleCTBEHHOro wTpada JomkHa ObiTb BHEApPEHa C Y4EeTOM BCEX OCODEHHOCTEN POCCUNCKOro
3aKoHo4aTenbCTBa M COLMarnbHO-9KOHOMUYECKUX hakTOpPOB.
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